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n March 13, President Trump issued an
emergency declaration that, among other
things, instructed the Secretary of the Treasury
“to provide relief from tax deadlines to Americans
who have been adversely affected by the COVID-19
emergency.” What followed during the week of March
16 was an announcement regarding the deadlines for
federal income tax return filings and tax payments. As
we know, the usual deadline for individuals is April 15.
Historically, not only must a federal income tax return be
filed by that date, but the tax must be paid by then also.
Treasury Secretary Steven Mnuchin stated that a
payment extension would be a “good stimulus” for small
businesses and individuals affected by the economic
fallout from the health crisis. On March 17, under the
emergency authority granted by the President on March
13, the Treasury announced an extension of the tax
payment (but not the tax filing) deadline.
Then, on March 20, the President made yet another
statement saying that the Treasury would issue a new
order extending both the return filing and the tax payment
deadlines. See: IRS Notice 2020-18, March 20, 2020. This
statement gives more clarity to what was a confusing
and fluid situation during the week of March 16.
The first statement led to confusion because it
extended the tax payment deadline by 90 days, but did
not extend the tax filing deadline. Moreover, the extension
1
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applied only to individual income tax payments due in the
amount of up to $1 million of tax liability and corporation
tax liabilities of up to $10 million.
Notice 2020-18 extends both the filing deadline and
the payment deadline, and removes the $1 million/$10
million cap on the amount of tax liability that can
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be deferred. In light of this Notice, and given the tax
code’s, and existing IRS, procedures that are already
in place regarding filing and payment extensions, let’s
fully analyze the full scope of the simple, effective and
viable options for those who need more time to file and
pay—for whatever reasons.

A FILING EXTENSION
Notice 2020-18 extends the filing deadline of personal
income tax returns, Forms 1040, to July 15, 2020.
This is important because the previous extension
issued by the Treasury did not cover return filings.
Thus, under Notice 2020-18, your 2019 federal
income tax return is now due on or before July 15,
2020. This extension applies to individuals as well as
“a trust, estate, partnership, association, company or
corporation.” Notice, pg 2. This is a filing extension of
three months.
But that might not be enough time for people
to file their income tax returns. In that case, it is
important to understand that the IRS continues to
offer, and always has offered, a one-time, six-month
filing extension for personal tax returns. IRS Form
4868 is titled Application for Automatic Extension
of Time to File Tax Return. As the title implies, the
mere filing of this form entitles one to an automatic
extension of time to file a federal tax return. Form
4868 must be filed by the due date of the return to
be effective. In this case, the form must be filed by
July 15, 2020. (See page 3, for Form 4868.)
Businesses that need additional time must use Form
7004, Application for Automatic Extension of Time to
File Certain Business Tax Returns. File either form in
accordance with the instructions for the form.
As long as Form 4868 (or 7004) is filed by the July
15 deadline, the application gets you six additional
months—up to January 15, 2021—in which to file.
Moreover, the application is automatic. You don’t need
a reason. Just complete and file the simple form and—
poof!—you have your extension. (See page 4, for Form
7004.)
2
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A PAYMENT EXTENSION
While the Form 4868 gets you six additional months
to file your return, historically, the tax owed still must
be paid by April 15, regardless of a filing extension. In
fact, this is the real problem for most citizens, especially
those who are likely to experience financial hardship
due to economic disruption caused by the coronavirus.
“What good is a filing extension,” I’m asked, “if I still have
to pay the tax by April 15th?”
Good question. And in fact, for most people, the filing
extension is a moot point because tax preparation is a
very simply matter. About 70% of all tax returns are based
solely on wage income with no itemized deductions. For
these people—mostly wage earners—it’s a matter of a
half hour or so with their tax pro or commercial tax prep
software and their return is done. Now comes the hard
part—paying the tax.
The Treasury’s most recent move addresses this
problem, but only partially. The payment extension
granted by the Treasury is limited to three months—up
to July 15, 2020. If that’s all the time you need, great. If
not, you need to consider the next option.
Perhaps the best-kept secret in the tax code is the fact
that the law already allows one to obtain an extension
of time to pay taxes. For decades, the IRS has lied to the
public about this fact. Why didn’t Mnuchin or anybody
from the IRS mention this to the public in the past two
weeks? Furthermore, I promise you, not one tax pro in
5,000 knows this fact.
Regardless, it is nevertheless true that code §6161(a)
(1) gives the IRS discretion to grant an extension of time
to pay of up to six months. And in the case of a taxpayer
who is overseas, the extension may exceed six months.
You seek the extension by filing IRS Form 1127,
Application for Extension of Time to Pay Due to Hardship.
This form must be filed on or before the due-date of the
tax, which now is July 15. However, unlike Form 4868
and the new three-month policy, the application is not
automatic. Rather, to win an extension, the applicant must
show that the inability to pay the tax is due to “hardship.”
(See page 5, for Form 1127.)
Continue page 6. >>

Form

4868

Application for Automatic Extension of Time
To File U.S. Individual Income Tax Return

Department of the Treasury
Internal Revenue Service (99)

OMB No. 1545-0074
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Go to www.irs.gov/ Form4868 for the latest information.

There are three ways to request an automatic extension of time to
file a U.S. individual income tax return.
1. You can pay all or part of your estimated income tax due and
indicate that the payment is for an extension using Direct Pay,
the Electronic Federal Tax Payment System, or using a credit
or debit card. See How To Make a Payment on page 3.
2. You can file Form 4868 electronically by accessing IRS e-file
using your home computer or by using a tax professional who
uses e-file.
3. You can file a paper Form 4868 and enclose payment of your
estimate of tax due (optional).

It’s Convenient,
Safe, and Secure
IRS e-file is the IRS’s electronic filing program. You can get an
automatic extension of time to file your tax return by filing Form
4868 electronically. You’ll receive an electronic acknowledgment
once you complete the transaction. Keep it with your records. Don’t
mail in Form 4868 if you file electronically, unless you’re making a
payment with a check or money order (see page 3).
Complete Form 4868 to use as a worksheet. If you think you may
owe tax when you file your return, you’ll need to estimate your total
tax liability and subtract how much you’ve already paid (lines 4, 5,
and 6 below).
Several companies offer free e-filing of Form 4868 through the
Free File program. For more details, go to IRS.gov and click on
freefile.

Pay Electronically
You don’t need to file Form 4868 if you make a payment using our
electronic payment options. The IRS will automatically process an
extension of time to file when you pay part or all of your estimated
income tax electronically. You can pay online or by phone (see
page 3).

E-file Using Your Personal Computer
or Through a Tax Professional
Refer to your tax software package or tax preparer for ways to file
electronically. Be sure to have a copy of your 2018 tax return—
you’ll be asked to provide information from the return for taxpayer
verification. If you wish to make a payment, you can pay by
electronic funds withdrawal or send your check or money order to
the address shown in the middle column under Where To File a
Paper Form 4868 (see page 4).

File a Paper Form 4868
If you wish to file on paper instead of electronically, fill in the Form
4868 below and mail it to the address shown on page 4.
For information on using a private delivery service, see page 4.
Note: If you’re a fiscal year taxpayer, you must file a paper Form
4868.

General Instructions
Purpose of Form

Use Form 4868 to apply for 6 more months (4 if “out of the
country” (defined on page 2) and a U.S. citizen or resident) to file
Form 1040, 1040-SR, 1040-NR, 1040-NR-EZ, 1040-PR, or 1040-SS.
Gift and generation-skipping transfer (GST) tax return (Form
709). An extension of time to file your 2019 calendar year income
tax return also extends the time to file Form 709 for 2019. However,
it doesn’t extend the time to pay any gift and GST tax you may owe
for 2019. To make a payment of gift and GST tax, see Form 8892. If
you don’t pay the amount due by the regular due date for Form 709,
you’ll owe interest and may also be charged penalties. If the donor
died during 2019, see the instructions for Forms 709 and 8892.

Qualifying for the Extension
To get the extra time, you must:

1. Properly estimate your 2019 tax liability using the information
available to you,
2. Enter your total tax liability on line 4 of Form 4868, and
3. File Form 4868 by the regular due date of your return.
Although you aren’t required to make a payment of the tax
you estimate as due, Form 4868 doesn’t extend the time
CAUTION
to pay taxes. If you don’t pay the amount due by the
regular due date, you’ll owe interest. You may also be charged
penalties. For more details, see Interest and Late Payment Penalty
on page 2. Any remittance you make with your application for
extension will be treated as a payment of tax.
You don’t have to explain why you’re asking for the extension.
We’ll contact you only if your request is denied.
Don’t file Form 4868 if you want the IRS to figure your tax or
you’re under a court order to file your return by the regular due date.

!

DETACH HERE

Form

4868

Department of the Treasury
Internal Revenue Service (99)

Part I

Application for Automatic Extension of Time
To File U.S. Individual Income Tax Return
For calendar year 2019, or other tax year beginning

Identification

1 Your name(s) (see instructions)

2 Your social security number

ISA

, 20

State

ZIP code

3 Spouse’s social security number

For Privacy Act and Paperwork Reduction Act Notice, see page 4.
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.

Part II Individual Income Tax

4 Estimate of total tax liability for 2019 .
5 Total 2019 payments . . . . .

Address (see instructions)

City, town, or post office

, 2019, and ending

OMB No. 1545-0074

.
.

$

6 Balance due. Subtract line 5 from line 4
(see instructions) . . . . . . .
7 Amount you’re paying (see instructions) .
8 Check here if you’re “out of the country” and a U.S.
citizen or resident (see instructions) . . . . . .
9 Check here if you file Form 1040-NR or 1040-NR-EZ and
didn’t receive wages as an employee subject to U.S.
income tax withholding . . . . . . . . . .
Cat. No. 13141W

0.00

Form 4868 (2019)

7004

Form
(Rev. December 2018)
Department of the Treasury
Internal Revenue Service
Name

Print
or
Type

Application for Automatic Extension of Time To File Certain
Business Income Tax, Information, and Other Returns

OMB No. 1545-0233

File a separate application for each return.
Go to www.irs.gov/ Form7004 for instructions and the latest information.

Identifying number

Number, street, and room or suite no. (If P.O. box, see instructions.)
City, town, state, and ZIP code (If a foreign address, enter city, province or state, and country (follow the country’s practice for entering postal code).)

Note: File request for extension by the due date of the return. See instructions before completing this form.
Part I
Automatic Extension for Certain Business Income Tax, Information, and Other Returns. See instructions.

1
Enter the form code for the return listed below that this application is for . . . . . . . . .
Application
Form
Application
Is For:
Code
Is For:
01
Form 1120-ND (section 4951 taxes)
Form 706-GS(D)
Form 706-GS(T)
02
Form 1120-PC
Form 1041 (bankruptcy estate only)
03
Form 1120-POL
Form 1041 (estate other than a bankruptcy estate)
04
Form 1120-REIT
Form 1041 (trust)
05
Form 1120-RIC
Form 1041-N
06
Form 1120S
Form 1041-QFT
07
Form 1120-SF
Form 1042
08
Form 3520-A
Form 1065
09
Form 8612
Form 1066
11
Form 8613
Form 1120
12
Form 8725
Form 1120-C
34
Form 8804
Form 1120-F
15
Form 8831
Form 1120-FSC
16
Form 8876
Form 1120-H
17
Form 8924
Form 1120-L
18
Form 8928
Form 1120-ND
19

Part II

.

.

.

.

.

.

Form
Code
20
21
22
23
24
25
26
27
28
29
30
31
32
33
35
36

All Filers Must Complete This Part

If the organization is a foreign corporation that does not have an office or place of business in the United States,
check here . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
If the organization is a corporation and is the common parent of a group that intends to file a consolidated return,
3
check here . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
If checked, attach a statement listing the name, address, and employer identification number (EIN) for each member
covered by this application.
4
If the organization is a corporation or partnership that qualifies under Regulations section 1.6081-5, check here .
5a The application is for calendar year 20 , or tax year beginning
, 20
, and ending
, 20
.
Initial return
Final return
b Short tax year. If this tax year is less than 12 months, check the reason:
Change in accounting period
Consolidated return to be filed
Other (See instructions—attach explanation.)
2

6

Tentative total tax .

.

.

.

.

.

.

.

.

.

.

.

.

.

.

.

.

.

6

7

Total payments and credits. See instructions .

.

.

.

.

.

.

.

.

.

.

.

.

.

.

.

.

7

8

Balance due. Subtract line 7 from line 6. See instructions .

.

.

.

.

.

.

.

.

.

.

.

.

8

.

.

.

.

.

.

.

.

For Privacy Act and Paperwork Reduction Act Notice, see separate instructions.

4
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0 00

Form 7004 (Rev. 12-2018)

1127

Form
(Rev. December 2011)
Department of the Treasury
Internal Revenue Service

Application for Extension of Time for Payment of
Tax Due to Undue Hardship

OMB No. 1545-2131

Before you begin: Use the chart on page 3 to see if you should file this form.
Identifying number

Name(s) shown on return
Number, street, and apt., room, or suite no. If you have a P.O. box, see instructions.
City, town, or post office, state, and ZIP code. If you have a foreign address, see instructions.

Part I

Request for Extension

I request an extension from
, 20
, to
This request is for (check only one box):
The tax shown or required to be shown on Form
An amount determined as a deficiency on Form
This request is for calendar year 20
, or fiscal year ending

Part II

Reason for Extension

Part III

Supporting Documentation

, 20

.

, to pay tax of $

.
.
.

, 20

Undue hardship. Enter below a detailed explanation of the undue hardship that will result if your application is denied. (If more space
is required, please attach a separate sheet.) To establish undue hardship, you must show that you would sustain a substantial
financial loss if forced to pay a tax or deficiency on the due date. For a complete definition of “undue hardship,” see the instructions
on page 3 under Who Should File.

To support my application, I certify that I have attached (you must check both boxes or your application will not be accepted):
A statement of my assets and liabilities at the end of last month (showing book and market values of assets and whether
securities are listed or unlisted), and
An itemized list of my income and expenses for each of the 3 months prior to the due date of the tax.

Signature and Verification
Under penalties of perjury, I declare that I have examined this application, including any accompanying schedules and statements, and to the best of my
knowledge and belief, it is true, correct, and complete; and, if prepared by someone other than the taxpayer, that I am authorized to prepare this form.
Signature of taxpayer

Date

Signature of spouse

Date

Signature of preparer
other than taxpayer

Date

FOR IRS USE ONLY (Do not detach)
This application is

Approved

Denied

Returned:

Reason(s):

Signature of authorized official
ISA

For Privacy Act and Paperwork Reduction Act Notice, see instructions.

Date
Form

1127

(Rev. 12-2011)

>>Continued from page 2.
The term “hardship” is not defined in the form
or instructions. However, it is defined in the tax
regulations. Treasury Regulation §301.6343-1 generally
defines hardship as the inability to pay necessary
living expenses, which expenses are not lavish or
extravagant under the circumstances. Thus, if one is
suffering unemployment or underemployment due to
the current health/economic crisis and must use all
available resources to pay reasonable basic necessary
living expenses, and is therefore unable to pay taxes on
time, this constitutes “hardship” in its purest form.
In your application, explain specific facts to allow the
reader to conclude that circumstances beyond your
control put you into a position where you were unable
to pay your taxes. If you and your spouse opted to buy
new lawn furniture rather than pay your taxes, that is
not “hardship.” However, if fallout from the coronavirus
madness caused serious disruption in your financial
life, that is the essence of “hardship.”
Provide any documents you have to support your
claim. The more third-party documentation you have,
such as a statement from your employer that you are
laid off or your hours are cut, the better. Local news
stories about the specific effects of the crisis in your
area will also help. See chapter 6, How to Get Tax
Amnesty for more details on proving “hardship.”
If the IRS grants the extension, you’ll get up to six
additional months (from July 15) to pay the tax—without
penalties. However, the interest nevertheless applies.
True to its natural propensities, the IRS has not said
one word about the Form 1127 option. You would
think that in the midst of this boarder line hysteria, the
agency would actually put out more options to help
calm the public. But no. That falls to me.

THE FILING AND PAYMENT OPTIONS
AT A GLANCE
The key differences between Notice 2020-18 policy
6
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and the IRS’s longstanding filing and payment
extension rules are as follows:
• The filing deadline for filing all income tax returns is
automatically extended to July 15, no application is
necessary;
• A further filing extension of six months is available
by submitted Form 4868 by the July 15 deadline;
• Businesses can use Form 7004 to get more time
to file beyond the July 15 deadline;
• The tax payment deadline is automatically
extended to July 15, no application is necessary
and no cap on the amount of tax owed applies;
• A further extension of up to six months is available
by submitting Form 1127 by the July 15 deadline;
• Interest and penalties are automatically waived
through the July 15 deadline;
• Penalties for failure to file and failure to pay are
waived for six additional months (beyond July 15)
if Form 4868 is timely filed, and if the IRS grants
additional time to pay per a timely filed Form 1127;
• Interest (but not penalties) applies to taxes not paid
by July 15, even if additional time is granted per
Form 1127;
• You lose the option for the additional six-month
filing and payment options if you don’t file Form
4868 (or Form 7004 for businesses) or Form 1127
on or before July 15.

WHAT IS NOT COVERED
BY NOTICE 2020-18?
Notice 2020-18 covers only federal income tax
return filings and tax payments. That includes selfemployment tax payments and estimated payments
owed by self-employed persons up to July 15.
The automatic extension of three months does NOT
cover any other federal tax returns or payments. For
example, the extension does not cover the filing or
payment of federal employment tax returns, such as
Forms 940 and 941. These still must be filed on time.
Moreover, employment tax deposits still must be

paid on time and in full. Any delinquencies on these
obligations will incur penalty and interest assessments
beginning with day one of the delinquency.

WHAT ABOUT STATE TAXES?
Notice 2020-18 covers only federal income tax
obligations. Any return filing and state tax payment
obligations are subject to rules and procedures
applicable to state governments. Some states are
following the IRS in extending their deadlines but
others need legislative action to do so. Still other states
have their filing deadlines tied by law to the IRS’s. In
those states, a federal filing extension automatically
extends the state’s filing deadline.
You need to check with your particular state to see
whether and to what extent they are offering filing and
payment relief. I suggest you check the web site of
your state Department of Revenue for the latest news.

PENALTY RELIEF
Even if the IRS does not grant an 1127 payment
extension, or your payment delinquency extends
beyond the three-month period, the failure to pay
penalty is subject to abatement under certain
circumstances. For example, the penalty must be
canceled when the citizen demonstrates that the
failure to pay was due to reasonable cause and
not willful neglect. The challenge is to show that
circumstances beyond your control put you into a
position where you had to make the Hobson’s choice
between paying your taxes and feeding your family.
Opting to feed your family in that situation does not
constitute willful negligence or deliberate disregard of
your tax obligations.
In fact, the IRS’s Penalty Handbook, Internal
Revenue Manual part 20, discusses various facts
and circumstances the IRS considers in determining
whether to cancel delinquency penalties. At the top of
list are personal or family health problems, problems
growing from a fire, flood, hurricane or other natural
7
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disaster, or civil disturbances. Without question the
current national health crisis falls squarely within these
guidelines.
And should the IRS deny penalty relief because front
end bureaucrats can’t understand how uncontrollable
factors affect people living in the real world, you have a
right of appeal.
My books, Dan Pilla’s Small Business Tax Guide and
The IRS Problem Solver each have a chapter explaining
exactly how to get rid of IRS penalties, including how to
use the right of appeal. I’ve used these procedures for
decades. They work. And under the present situation,
penalty abatement will be a no-brainer.

LET’S HAVE SOME CALM
We will come through this crisis just like America
comes through every crisis we’ve ever faced. Free
people are strong and resourceful. I was in the grocery
store the other night and noticed that pallets stacked
high with inventory of every description (yes, including
toilet paper) were being pushed into the store from the
loading dock as fast as they were being carried out the
front door by customers.
Don’t let panic confuse your thinking. And when it
comes to the IRS and your tax obligations, don’t wring
your hands over what might happen if you can’t file or
pay by April 15. You have options that are already fixed
in the law. You don’t have to rely on the magnanimity
of government bureaucrats to save you.
Take care of your family. Keep yourself and them
safe. That is your first responsibility. Do it without fear
or remorse. Then, follow the procedures I’ve outlined
above. If you do, I assure you, the IRS will not make
matters worse for you.

Tax Court Strikes Down IRS
Policy on Frivolous Penalties

initial letter. The IRS
did not respond to
any of them (which
is probably why she
kept sending another
letter). Rather, it
assessed a total
of seven $5,000
penalties for frivolous filings under §6702. The seven
penalties represented one for the original submission,
the Form 1040X, and one for each copy of that same
amended return she subsequently mailed. The IRS then
issued a tax lien filing notice, Letter 3172, advising Mrs.
Kestin of her right to a Collection Due Process Hearing.
Mrs. Kestin timely requested a hearing but “advanced
largely frivolous arguments, and she did not propose
any collection alternative.” Kestin at *5. Naturally the
Settlement Officer sustained the levy. Kestin appealed
to the Tax Court. She did not show up for trial but she
did file a post-trial brief.
The IRS recognized that the initial burden of proof is on
the government, so the trial proceeded as scheduled.
As the court said, “As to penalties (such as the section
6702(a) penalties at issue here), the Commissioner has
the ‘burden of production’ pursuant to section 7491(c);
and under section 6703(a), he bears the ‘burden of proof’
on the penalties at issue here.” Id. at *6.
The IRS further admitted that “section 6751(b) (1) requires
special approval of the ‘initial determination’ of section
6702 penalties, by the ‘immediate supervisor of the
individual’ who makes the initial determination of penalty
liability.” Id. at *6. In other words, the penalty at issue here
is not automatically calculated by electronic means, but
requires human approval. At trial the government produced
records of supervisory approval, id. at *9. That burden
satisfied, the court turned to the question of how many of
those otherwise “approved” penalties were in fact valid.
Kestin did not dispute that her initial Form 1040X
“purports to be a return,” and consequently, at least the
penalty for that return was valid. As the court explained:
[Section 6702] imposes a penalty on a document

IRS is Not Permitted to Stack Penalties
BY SCOTT MACPHERSON *

L

ast summer the Tax Court dealt a blow to the
IRS’s practice of assessing multiple penalties—
“stacking”—under code §6702. In a case of
first impression, the court held that copies of a single
frivolous amended tax return, submitted after the
original amended return was first filed, do not count as
additional “purported returns” for purposes of imposing
the frivolous submissions penalty. The court also clarified
that the assessments of that penalty do not occur until a
supervisor has personally approved the penalty in writing.
The case started with a perfectly fine original tax
return, on which all taxes were paid. Mrs. Kestin was
married and she filed a joint return with her husband.
Nearly all of the income was earned by her. For reasons
not given in the opinion, she then filed a “zero” amended
return. That is, she claimed that her income was not
taxable, and thus, she was due a refund of all of the
taxes she paid. Mrs. Kestin included a letter with the
amended return written in the singular, in her name,
demanding a refund of all of taxes paid.
In response, the IRS sent a warning letter under
§6702. The letter cautioned that her position on the
amended return was considered frivolous and unless
she promptly withdrew the return, the agency would
assess the frivolous submissions penalty of $5,000.
For a list and discussion of the IRS’s explanation of
what constitutes a frivolous position subject to the
penalty under §6702, see the IRS’s article, “The Truth
About Frivolous Tax Arguments.”
In response to the IRS’s demand, Mrs. Kestin sent six
more letters, each with a copy of the amended return
attached. The IRS’s receipt date of her letters was
variously one week to eight months after the date of her
8
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that merely “purports to be a return” (the second
of the Beard criteria). Thus, even if (or especially
if) a document fails the other Beard criteria,
the document may warrant the penalty as a
“frivolous tax return”. Mrs. Kestin’s original Form
1040X failed the Beard test because, although it
“purports to be a return”, it lacks an “honest and
reasonable attempt to satisfy the requirements
of the tax law”; and it is therefore not a return.
However, because that Form 1040X purports to
be a return but has the defects set out in section
6702(a), it is subject to the section 6702(a)
penalty. Id. at *8.
For more discussion on the so-called Beard test, see
How To Get Tax Amnesty, chapter 13.
The court then went on to discuss the six photocopies
Kestin mailed to the IRS. The court observed that “the
photocopies require a different analysis.” Id. The real
issue was whether the six photocopies purported to be a
“return” as well. The court recognized that Kestin did not
request action on any photocopy itself, but rather, each
time she marked the copy as a “copy,” she demanded
action on the original. “A photocopy so marked and so
explained does not ‘purport to be a return,’” the court said.
Id. at *8. The government could cite no case on point, and
neither could the court itself.
The best the government could do is cite to Internal
Revenue Manual (IRM) part 25.25.10.8(4) (August 13,
2015) for the procedural rule that §6702(a) penalties
will be assessed,
without regard to whether the claim is a
copy or an original, whether the signature on
the claim is a copy or an original or whether
there has been an IRC Section 6702 penalty
previously assessed for the same tax period
Id. at *9.
For better or worse, the IRM does not have the force
of law. The court acknowledged as much, and then
disagreed with the Manual, saying,
If we assume that the IRM provision cited by the
Commissioner shows that the IRS interprets
9
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section 6702 to call for a penalty even where a
copy is labeled as such and does not seek an
additional refund, then we think it is incorrect
because it fails to distinguish a purported tax
return from a mere copy of a purported tax return.
We hold that Mrs. Kestin’s six plainly marked
photocopies sent to the IRS with her letters did not
purport to be tax returns and are not subject to the
penalty under section 6702(a). Id. at *9.
The secondary issue was what constituted the “initial
determination” of the penalty. That is, when was it
assessed? Kestin argued that the Letter 3176C is not the
determination letter, but rather the penalty is determined
later when a supervisor approves it. The government
actually agreed. Id. at 10. So did the court, saying,
Letter 3176C is not an unequivocal
“communication that advises the taxpayer that
penalties will be proposed”, Clay v. Commissioner,
152 T.C.____, _____; 2019 WL 1793323 (slip op. at
44) (Apr. 24, 2019) (emphasis added); it is instead
a contingent communication warning that a
penalty will be assessed if the taxpayer’s frivolous
filing is “not immediately corrected” and assuring
that the IRS “will * * * not assess” the penalty if
the taxpayer does correct her return.
The distinctive feature of the Letter 3176C is its
granting the taxpayer an opportunity to withdraw
her frivolous return and avoid the penalty. In the
case of the companion penalty under section
6702(b) for “specified frivolous submissions”, the
statute itself (in section 6702(b)(3)) provides that
the IRS may provide[ ] a person with notice that
a position is a specified frivolous submission”.
When the IRS does so, the section 6702(b)
penalty “shall not apply” (and therefore cannot
be “determined”) until after the taxpayer’s
opportunity to retract his frivolous position.
“[P]rovid[ing]” such “notice” and opportunity
to withdraw cannot fairly be characterized as

the illicit offering of a “bargaining chip”. Rather,
in the case of the section 6702(b) penalty, the
notice is provided in compliance with an express
congressional directive; and in the case of the
section 6702(a) penalty, the notice is provided
pursuant to an equivalent administrative policy
adopted by the IRS. If the IRS gives such a notice,
then liability for the penalty could arise only after
the opportunity provided by that notice has been
given. We think that, by its nature, this Letter
3176C is not an “initial determination” of a penalty
assessment. Id. at *10-11.
At least three other courts have already cited to Kestin
on this issue. See: Jaxtheimer v. Commissioner, T.C.
Memo. 2019-164, *4 (2019) (“The Secretary’s burden
of production includes showing compliance with the
supervisory approval requirement of section 6751(b)(1),
which requires that the initial determination to assess
certain penalties be “personally approved (in writing) by
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the immediate supervisor of the individual making such
determination”.); Belair Woods, LLC v. Commissioner, 154
T.C. No. 1, *6 (2020) (offering a long explanation of the
Kestin holding that the Letter 3176C did not constitute
a determination of a penalty); Frost v. Commissioner,
154 T.C. No. 2, *6 (2020) (holding that if the taxpayer
challenges the Commissioner’s penalty determinations,
the Commissioner must come forward with evidence of
penalty approval as part of his initial burden of production
under section 7491(c). Once the Commissioner makes
that showing, the taxpayer must come forward with
contrary evidence).
For information on the frivolous submissions penalty,
see chapter 9 of How to Get Tax Amnesty.
*Scott MacPherson is an attorney admitted to
practice in Arizona and California. As the son of Mac
MacPherson, he is a second-generation TFI member.
Scott can be reached at scott@taxhelponline.com.
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