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Are Cap Appeals Worthless?
Recent IRM Amendment Suggests Otherwise
BY STEVE KLITZNER, ATTORNEY AT LAW

W

hen a taxpayer has an outstanding tax liability
with the IRS, a Collection Due Process (CDP)
hearing affords him the opportunity to obtain
an independent review of his case and presents the best
chance for a fair resolution. The reason is that, per code
§ 6330 (the statute that controls CDP appeals), three
important factors come into play when a timely request
for a CDP hearing is made.
The first is that all collection for the periods covered
by the CDP appeal must stop. The IRS cannot levy or
seize anything (except a refund) while the CDP case
is pending. See: IRC § 6330(e)(1). Second, the case is
moved to the IRS’s Office of Appeals where an Appeals
Settlement Officer (SO) is assigned to the case. The SO
has the affirmative duty to, among other things, verify
the correctness of the assessment. The SO must also
consider whatever “collection alternatives” are presented
by the taxpayer for resolution. This might include an
Offer in Compromise or request for an Installment
Agreement. See: IRC § 6330(c). And finally, a timely
CDP request entitles the taxpayer to Tax Court appeal
rights if he cannot come to terms with the SO. See: IRC
§ 6330(d)(1). If, for example, the SO fails in any of the
required duties, the court can order a new CDP hearing
in which the IRS will be ordered to “get it right this time.”
For more details on the CDP process and potential
collection alternatives available in a CDP hearing, see
chapter 4 of How to Get Tax Amnesty.
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A CDP hearing is available only if requested within
30 days of the date the IRS mails a Final Notice of
Intent to Levy. The Final Notice letter is very particular,
and comes in one of just three forms. They are notice
LT11, which is issued by ACS; notice CP90, also issued
by ACS; and Letter 1058, issued by a Revenue Officer
(RO) from a local IRS collection office. No other letter
is a Final Notice letter. A CDP appeal is also available
when the IRS files a Notice of Filing Federal Tax Lien,
Letter 3172. See: IRC § 6320.
If one misses the opportunity to request a CDP
hearing for any reason, he can request an Equivalent
Hearing (EH). An EH is available after 30 days, but
within one year of the date of mailing the Final Notice
letter. An EH is very similar to, but not as effective,
as a CDP hearing, mostly because it does not come
with Tax Court appeal rights. Therefore, if the taxpayer
disagrees with Appeals’ findings, that’s too bad. He’s
basically stuck with the results.
But what if a Final Notice has not yet been sent,
or more than one year has elapsed from the time it
was sent? In that case, there is a third appeal option to
address IRS actions. Enter the Collection Appeal Program
(CAP) appeal. The CAP program was initiated by the
IRS in 1996, just prior to Congress creating CDP appeal

rights as part of the IRS Restructuring and Reform Act of
1998. The CAP appeal is purely an administrative appeal
program, not controlled by any statute, under which the
IRS affords a review opportunity to cover matters that are
not ripe for appeal under either the CDP or EH option.
Form 9423, Collection Appeal Request, (reproduced
here) can be used to appeal various collection issues,
such as levies, lien filings, and the rejection, modification
or termination of Installment Agreements (IA). However,
like the EH, there are no Tax Court appeal rights from
the decision in a CAP appeal. Even worse, Appeals
Office personnel systematically misunderstand their
proper role in this procedure. As a result, the decisions
rendered by SO’s in CAP appeals too often fail to
address the issues raised by the taxpayer and are
therefore worthless. In an article in the June/July 2016
issue of this newsletter, Dan presented a very detailed
analysis of the CAP process, along with examples of
how the IRS routinely violates the law in CAP matters.
I highly recommend reading that article.
Under code §§ 6159(e) and 7122(e)(2), a taxpayer
has an absolute right to appeal the rejection, termination
or modification of an IA. The IRS decided to make
this appeal part of their administrative CAP program.
Unfortunately, this often leads to a rubberstamp
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approval of the IRS’s adverse action, without discussion
of the underlying circumstances, or even the negotiation
of the amount the taxpayer can pay. This is not an
independent, fair, and impartial Appeals hearing.
Because of all the misuse of the CAP appeal
by IRS in levy and IA cases, in June 2016 TFI/
TDI submitted a letter to the National Taxpayer
Advocate’s Systemic Advocacy Group identifying this
problem. The good news is that, while it has taken a
while, Appeals is finally changing the way it handles
CAP Appeals. This is evidenced by recent changes to
the Internal Revenue Manual (IRM), Part 8, Appeals,
effective as of September 2021.
Amended IRM 8.24.1.2(5)c describes how a CAP
operates. Subparagraph 5(c) reads:
Appeals’ review is for appropriateness of
the action proposed or taken based on law,
regulations, policy and procedures after
considering all of the relevant facts and
circumstances. Note: For CAP IA appeals,
consider the appropriateness of the monthly
installment amount upon review of the taxpayer’s
financial information. See the example below for
an illustration regarding a CAP IA case.
The amended language includes that beginning
with the word “Note” and the sentences following. This
makes it clear that in both IA and levy cases, Appeals
must consider the taxpayer’s particular financial
situation, not just whether the IRS followed appropriate
procedures in rejecting, terminating or modifying an
IA. This was the thrust of our argument to the National
Taxpayer Advocate back in 2016, when we launched
our Systemic Advocacy case.
The ongoing reality, however, is that the IRS does
not read its own manual. Recently (and subsequent
to the new manual changes), I filed a CAP appeal to
release a levy based on hardship. The SO advised me
that the RO followed all proper procedures and that if I
wanted a release of levy, I would have to go back to the
RO. I explained that she could release the levy based
on hardship. She insisted that she could not. I called
her manager and explained the situation and I pointed
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to the new IRM provisions. He agreed with me and the
levy was released.
The SO was wrong. Here is the example from
the September, 2021 amended IRM 8.24.1.2(5)d,
regarding levies:
Example 2: Levy
The taxpayer submits a CAP appeal, requesting
a levy release. The taxpayer acknowledges he
has a delinquent return but claims the levy is
creating an economic hardship. Aside from the
delinquent return, the taxpayer is cooperative,
having provided the requested Collection
Information Statement (CIS) and supporting
financial documentation to Collection.
Appeals reviews the financial documentation
forwarded by Collection and determines the
levy is creating an economic hardship against
the taxpayer. Considering IRC 6343(a)(1)(D),
Appeals does not sustain Collection, directing
that the levy be released. Having considered the
appropriateness of the issue under appeal, the
Appeals hearing officer will not consider any
other case resolutions (e.g., collection alternatives
or placing the account in CNC status).
As stated above, the September 2021 IRM change
specifically clears up the issue of Appeals claiming
they don’t have authority to correct adverse IA actions.
IRM 8.24.1.2 includes an example applicable in cases of
rejected IAs. In the example, the taxpayer offers an IA of
$2,000 a month, which the RO rejects. The RO insists
on $3,000 a month. On appeal, and based on all the
taxpayer’s financial information, the SO determines that
the taxpayer has the ability to pay $2,500 a month, not
$3,000. If that is agreeable, an IA for that amount will be
set up. If not, the case will be returned to the RO. See:
IRM 8.24.1.2(5)c.

CONCLUSION
Experienced tax pros know that they can never assume
that IRS personnel, no matter their title, position, or
experience, know and understand their own rules. For
this reason, they must always be prepared with the law

and the IRM to make sure the IRS follows the proper
procedure and guidelines.

but we finally have real results that will make a positive
difference in thousands of cases every year.

This story shows that we do indeed have the power
to make change, even within the monolithic, bureaucratic
IRS. We in TFI/TDI have made the point about worthless
CAP appeals a thousand times over the years, including
to the National Taxpayer Advocate, where we—quite
literally—made a federal case out of it. It took six years,

Steve Klitzner is a 20-plus year member of TFI/TDI and
is on our advisory board. He is a frequent presenter at
our Taxpayers Defense Conference and a contributor
to this newsletter. He can be reached at Steve@
FloridaTaxSolvers.com.

Did You Miss The 2021
Taxpayers Defense Conference?

I

Self-study Material Soon Available

f you missed the 2021 Taxpayers Defense Conference, our selfstudy material is coming. Sets will include video recordings of
the teaching sessions and corresponding lecture notes and
other hand-out material.

The IRS has made it perfectly clear that it intends to launch
an attack on businesses. Because of that, our 2021 Defense
Conference theme was Business Tax Audits. Topics for the
2021 Defense Conference included the following:

• An analysis of how this attack will look
• How the IRS attacks a business’s reported income
and deductions
• The law regarding the burden of proof on underreported
income
• 6 ways to prove deductions
• An analysis of procedures relating to Notice CP2000 and
ASFRs
• Ethics session to include billing practices and the essential
elements of competency of counsel

Dan and Scott MacPherson lead discussion at the
Defense Conference
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Dan with Larry Heinkel, who presented an ethics
session.
Continued on page 7.

ORDER NOW
HOW TO GET TAX AMNESTY

ONLY
$39.9
5

A Guide to the Forgiveness of IRS Debt
Including Penalties and Interest
Dan Pilla’s master work and national bestseller is now all new. It’s
been completely re-written from cover to cover, with all new information on your rights when dealing with the IRS. Dan’s book
includes detailed discussions on:
•
•
•
•
•
•
•
•
•

+P&

Collection Due Process Appeals
Negotiating Installment Agreements
How to Appeal all Collection Actions
A Guide to the Forgiveness of
IRS Debt, Including
Using the Office of the Taxpayer Advocate
Penalties and Interest
The Most Thorough Discussion on Negotiating
Offers in Compromise Ever Written
Curing America’s 8 Most Devastating Tax Collection Problems
What Every Taxpayer Needs to Know About the
Collection Statute of Limitations
How to Identify Important IRS Correspondence
How to Stop Levies Before They Happen
“Dan Pilla probably knows more about the IRS
than the commissioner of the IRS. His work is the
Dealing with Penalties, Including the
final word on IRS issues.”
Oppressive “Frivolous Submissions Penalty”
How to Release Wage and Bank Levies
Dan’s Definitive Guide to Discharging Taxes
in Bankruptcy
Including a Glossary, Table of Abbreviations and Detailed Index, and
Much, much more.
“There’s no such thing as a hopeless tax case.”
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This is the book that changed the face of tax collection forever. It is Dan’s work that forced the IRS to modify its penalty
assessment and abatement procedures, and it is Dan’s work
that forced the IRS to revamp its Offer in Compromise program
so beleaguered taxpayers now have a reasonable chance
to put their problem behind them. And, Dan was the first to
expose and prove unequivocally that federal income taxes
were dischargeable in bankruptcy—a fact the IRS lied about for
twenty-two years!
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How to Get Tax Amnesty is the seminal work on IRS
negotiations. If you are a taxpayer dealing with the IRS, or a tax
professional who interacts with the IRS on behalf of clients, you
simply must have this book. There is no more thorough treatise
on tax debt negotiations available anywhere, at any price, written
by a more experienced author than Dan Pilla—period. Dan is the
preeminent authority on IRS procedures.
As the Associated Press once said, “Dan Pilla probably
knows more about the IRS than the Commissioner of the IRS.”

800-346-6829
OR GO TO

WWW.TAXHELPONLINE.COM

“Because of you, Dan Pilla, I will never fear the IRS again.” Wayne W.

Continued from page 5.
The Taxpayers Defense Conference is widely regarded
as simply the best tax seminar in the country—and for good
reason. There is no place else you can go to get the up-todate, cutting edge information you need to effectively
represent your clients in problems resolution issues. And that’s
a fact.
If you missed the live seminar, don’t delay in ordering
your self-study course now. Get yours by calling the TFI/TDI
office at 800-346-6829. Talk to Jean about getting both the
2020 and 2021 Defense Conference materials for self-study.
Group shot of Defense Conference attendees

Note that TFI is an approved IRS CE provider. The self-study course
includes CE credits as authorized by the IRS.
800-346-6829

Ex-Wife Prevails In Innocent
Spouse Case
Tax Court Discussion Addresses Burden of Proof
BY SCOTT MACPHERSON

T

hrough a bench opinion in the case of Kitazono v.
Commissioner, Docket No. 3961-20 (October 29,
2021), 2021 WL 5987157, the Tax Court gave us
a concise treatise on “innocent spouse” relief under §
6015(c). Thanks to stipulations by the parties, the facts of
the case were simple. Elizabeth and her husband married
in 2000. Elizabeth had a W-2 job from which she paid
sufficient withholdings to cover her income taxes, if she
had filed “single” for the three years at issue, 2015-2017.
Of course, she and her husband filed joint tax returns.
During their marriage the husband was a “serial
entrepreneur,” to quote the Court. The tax dispute
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concerned unreported income -- specifically, constructive
dividends -- that husband earned from one of his many
businesses over the course of the years at issue. In 2018
the couple legally separated, and at some point after that
Elizabeth requested innocent spouse relief.
In the course of pre-trial negotiations the parties
stipulated the amount of constructive dividends for
each tax year that ex-husband received. The sole issue
at trial was whether Elizabeth was entitled to “innocent
spouse” relief under § 6015(c). As the Court explained,
“A requesting spouse who satisfies the conditions of §
6015(c) may have his or her liability for a deficiency limited

to the portion of the deficiency allocated to him or her
under § 6015(d).” Id. at *2. The Court further explained:
Under § 6015(d)(3)(A), “Any item giving rise to a
deficiency in a joint return shall be allocated to individuals
filing the return in the same manner as it would have
been allocated if the individuals had filed separate returns
for the taxable year.” Furthermore, according to the
regulation, “erroneous items of income are allocated to
the spouse who was the source of the income.” See 26
CFR section 1.6015-3(d) (2) (iii). Id. at *2.
Restated, if Elizabeth was granted innocent spouse
relief under § 6015(c) then she would be taxed only on
her income, and her ex-husband would be taxed on
his income. The Court explained that to qualify for this
relief, the requesting spouse must not have had “actual
knowledge at the time such individual signed the return
of any item giving rise to a deficiency or portion thereof
which is not allocable to such individual.” Id., quoting §
6015(c)(3)(C). And further, the requesting spouse must
be divorced or separated, but as stated above they were
separated when she requested relief. Id. Thus, the sole
issue at trial came down to the element of “knowledge.”
As a starting point the court clarified that the burden
of proof is preponderance of the evidence, meaning
that relief can be granted if “actual knowledge has been
established by a preponderance of the evidence as
presented by all parties.” Id. at *3. That is,
To determine whether a requesting spouse had
any knowledge, I have to consider all of the facts and
circumstances. See section 26 CFR 1.6015-3 (c) (2)
(iv). Similarly, I look to the surrounding facts and
circumstances for what is called an actual and clear
awareness, as opposed to a reason to know of the
items giving rise to the deficiency. Id. at *3.
As this case specifically concerned omitted income,
the “knowledge” element meant knowledge of the
omitted item, as distinguished from knowledge of the
source of the income. To clarify this distinction the court
offered a hypothetical example with the roles reversed:
For example, assume H knew that W owned Co stock,
but H did not know that Co paid dividends to W that year.
H’s knowledge of W’s ownership in Co is not sufficient to
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establish that H had actual knowledge of the dividend
income from Co. Even if H’s knowledge of W’s ownership
interest in Co indicates a reason to know of the dividend
income, actual knowledge of such dividend income cannot
be inferred from H’s reason to know. Id. at *3.
Translated to the case before it, that meant that
Elizabeth could know that her ex-husband received
income from his company, and still get relief. What she
could not know, and still get relief, was that her husband
did not report the particular constructive dividends at
issue. Elizabeth was victorious on this point because
her ex-husband had a high income. “There was perfectly
legitimate and reported income coming in from
Essention [her husband’s company] to the couple. It was
in such enormous quantities that I believe her testimony
when she said that she thought that was more than
enough to [cover the specific payments discussed at
trial].” Id. at *4. Restated, the reported income that
Elizabeth knew about was high enough to cover all of
the expenses that she knew about. Knowledge of
legitimate reported income does not defeat an innocent
spouse claim under § 6015(c).
Almost in passing the Court mentioned three additional
factors, and quickly discarded them. The first factor was the
lack of Elizabeth’s signature on the joint tax returns. To get
innocent spouse relief, there must be a joint tax return, and
tax returns are supposed to be signed. The Court said the
lack of Elizabeth’s signature was of no moment because “it
was well settled that if an income tax return is intended by
both spouses as a joint return, the absence of the signature
of one spouse does not prevent their intention from being
realized.” Id. at *2. The Court found that Elizabeth did intend
the joint return to be a joint return because she had wage
income of her own but did not file a separate return.
Furthermore, the IRS had accepted and audited the returns
as being joint returns.
The second factor was joint ownership of the
business. “That is a factor that supports a finding of
actual knowledge of an erroneous item, but here Ms.
Kitazano had no joint ownership except by operation
of community property laws in [husband’s] corporation
Essention. So that doesn’t count under 26 CFR section
1.6015-3(c)(2)(iv).” Id. at *3.

The third factor was domestic abuse. It works as
an exception to the knowledge element. As the Court
explained, if the requesting spouse was a victim of
domestic abuse before he or she signed the tax return
at issue, and as a result of that abuse the requesting
spouse did not challenge the treatment of an item on
the return, any “actual knowledge” will not work against
the requesting spouse. Id. at *3. There was evidence that
Elizabeth was a victim of domestic abuse, and the Court
found by a preponderance of the evidence that she was
abused. “Nevertheless,” the Court said, “I also have to find
that that was not what compelled her to not challenge the
treatment of any items on the return for out of fear.” Id. at
*3. But as stated above, the Court decided the innocent
spouse issue in her favor.
Backtracking now: Elizabeth could reasonably and
honestly say that the income she knew about was
sufficient to cover the expenses identified by the IRS
during the course of the trial. The Court believed her
when she testified that she neither knew nor had reason
to know of the unreported constructive dividends that her
husband received -- and neither could the IRS prove, by
a preponderance of the evidence, that she had reason to
know of those constructive dividends.

Thus, under the standard of preponderance of the
evidence, she lacked knowledge of the items giving rise
to the deficiency. With the other elements of § 6015(c)
being met, she should be entitled to an allocation
of income: she will owe taxes on her income, and
husband will owe taxes on his income, and importantly
husband will owe taxes on the unreported income that
gave rise to the deficiency.
I say “should” because the Court has not yet
rendered its final decision. At the time of the bench
trial there was an outstanding motion in limine, and
the Court subsequently ordered the parties to submit
computations under Rule 155. However, this bench
opinion is the Court’s publicly-reported “findings of fact
and opinion in this case,” so there is no reason to think
it will change. Id. at *4.
Scott MacPherson is a second-generation TFI/TDI
member. He is an attorney licensed in AZ and CA, a
regular contributor to PTT, and a frequent speaker at
our Taxpayers Defense Conference. Scott is part of
the The MacPherson Group along with his father Mac
MacPherson and brother Nathan. Scott can be reached
at scott@beatirs.com

How You Can Ask Dan Pilla a Question
If you have questions or problems you’d
like Dan Pilla to address, please write to Dan at:
215 W. Myrtle Street
Stillwater, MN 55082
or e-mail to:
expert@taxhelponline.com
Write the word “newsletter” in the subject line.
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