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PPP Loan Forgiveness Procedures
The Forms are Now Available

O

n June 17, following the passage of the Paycheck Protection Program (PPP) Flexibility Act
(Flexibility Act), the Small Business Administration (SBA) released its updated loan forgiveness application. The form is SBA Form 3508, Loan Forgiveness
Application Revised June 16, 2020. The SBA also created a new form, Form 3508EZ, which is a simplified
forgiveness application. The forms and instructions, as
well as other PPP information from the U.S. Treasury,
are available here:
https://home.treasury.gov/policy-issues/cares/assistance-for-small-businesses

The simplified Form 3508EZ is designed to streamline
the process for borrowers. It can be used by:
• Sole proprietors, independent contractors and other
businesses who had no employees at the time the of
loan application and did not include any employees’
salaries in the computation of their loan amount, and
• Businesses that did not reduce employee compensation by greater than 25% during the covered period
(discussed below) compared to January 1 – March
31, 2020 (excluding employees who received, during
any single pay period in 2019, annualized compensation of more than $100,000) and which businesses
also meet one of the following criteria:
1. They did not reduce the number of employees
or the average hours per employee between
January 1, 2020 and the end of the covered pe1
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riod (subject to certain exceptions), or
2. They were unable to operate at the same level
of business activity as before February 15, 2020,
due to compliance with COVID-19 guidance or
requirements from Health and Human Services,
the CDC, or OSHA.
See the instructions for the form, available at the above link.

WHEN TO APPLY FOR LOAN FORGIVENESS
You may submit a loan forgiveness application any
time on or before the maturity date of the loan if you
used all of the PPP loan proceeds you received. You
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can submit the application even before the end of the
“covered period.” The covered period is the eight-week
or 24-week period of time in which the loan proceeds
must be used (discussed more fully below).
Recall that initially, all PPP funds had to be used
within eight weeks from the date of funding. However,
the Flexibility Act extended that period to 24 weeks, or
December 31, 2020, whichever is the earlier. For PPP
loans funded before June 5, 2020, the borrower and
lender can agree to use either the eight-week or 24week period. For PPP loans funded on or after June 5,
the 24-week period applies.
If you do not apply for loan forgiveness within ten
months after the last day of the covered period, or if SBA
determines that the loan is not eligible for forgiveness
(in whole or in part), the PPP loan is no longer deferred.
At that point, you must begin making payments. If this
occurs, your lender must notify you of the date the first
payment is due. You have five years to repay any part of
the loan that is not forgiven, per §3(c) the Flexibility Act.

HOW TO APPLY FOR LOAN FORGIVENESS
To receive loan forgiveness, you must complete and
submit the Loan Forgiveness Application to your lender.
The application does not go to the SBA. Your lender may
use its own form to facilitate online submissions. Follow
the instructions provided by your lender as to the specific
manner of submitting the form.
The lender will review the application and make a decision regarding loan forgiveness. The lender has 60 days
from receipt of a complete application to issue a decision
to the SBA. If the lender determines that you are entitled
to forgiveness of the loan in whole or in part, the lender
then submits a request to the SBA for payment of the
loan. That is, the SBA reimburses the lender for the loan
amount forgiven under law.
At that point, the SBA may review the application and
all supporting documents (discussed below) to ascertain whether forgiveness is appropriate. If it agrees to
forgiveness in whole or in part, the SBA then pays the
2

PILLA TALKS TAXES AUGUST 2020

forgiveness amount directly to the lender. This must be
done within 90 days after the lender issues its decision
to the SBA.
In applicable cases, the SBA will deduct EIDL Advance
Amounts from the forgiveness amount. Recall that you
do not get forgives of PPP loans to the extent that you
received an Advance Amount (that is, a grant) from the
SBA under its EIDL loan program. See: §1110(e)(6) of
the CARES Act, discussed in April/May issue of PTT.

WHAT IF THE LOAN IS NOT FORGIVEN?
If the SBA determines that you were ineligible for the PPP
loan for any reason (including, for example, because you
lacked adequate basis for the certifications made in your
PPP loan application, as discussed more fully in the next
article), the loan will not be forgiven.
At that point, any portion of the loan that is not forgiven
must be repaid on or before the maturity date of the
loan. The lender is responsible to notify you of this decision and the date on which your first payment is due.

PAYROLL COSTS ELIGIBLE FOR LOAN
FORGIVENESS
Recall that under the CARES Act, at least 75% of PPP
loan proceeds had to be used for payroll costs. The
Flexibility Act changed the percentage to 60%. To be
eligible for forgiveness, payroll costs must be paid during the covered period beginning on either:
1. The date of disbursement of your PPP loan
proceeds from your lender, (i.e., the start of the
covered period), or
2. The first day of the first payroll cycle in the covered period (the “alternative payroll covered period”).
I explain the “alternative covered period” below. This
administrative rule allows flexibility for employers that
use multiple payroll periods within a given month.
Payroll costs are considered paid on the day that
paychecks are distributed or you originate an ACH electronic transaction with your bank or payroll service com-

pany. Payroll costs incurred during your last pay period
of the covered period (or the alternative payroll covered
period) are eligible for forgiveness if paid on or before
the next regular payroll date. Otherwise, payroll costs
must be paid during the covered period (or alternative
payroll covered period) to be eligible for forgiveness.
Payroll costs are generally incurred on the day the
employee’s pay is earned (i.e., on the day the employee
worked). For employees who are not performing work but
are still on your payroll, payroll costs are incurred based on
the schedule established by the borrower (typically, each
day that the employee would have performed work). See:
Paycheck Protection Program—Revisions to Loan Forgiveness and Loan Review Procedures Interim Final Rules,
June 26, 2020, §III.1.D. The regulations are available here:
https://www.federalregister.gov/documents/
2020/06/26/2020-13782/business-loan-programtemporary-changes-paycheck-protection-programrevisions-to-loan-forgiveness

WHAT IS THE “ALTERNATIVE
COVERED PERIOD?”
The “alternative covered period” is a time calculation
created by administrative rule that takes into account
the fact that “that the covered period will not always
align with a borrower’s payroll cycle.” Ibid. Because of
this, and for “administrative convenience,
…a borrower with a bi-weekly (or more frequent)
payroll cycle may elect to use an alternative payroll
covered period that begins on the first day of the first
payroll cycle in the covered period and continues for
either (a) eight weeks, in the case of a borrower that
received its PPP loan before June 5, 2020 and elects
to use an eight-week covered period, or (b) 24 weeks,
in the case of all other borrowers. If payroll costs
are incurred during this alternative payroll covered
period, but paid after the end of the alternative payroll
covered period, such payroll costs will be eligible for
forgiveness if they are paid no later than the first regular payroll date thereafter. Ibid.
3
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The example provided in the Final Rules reads as follows:
A borrower that received a PPP loan before June 5,
2020 and elects to use an eight-week covered period
has a bi-weekly payroll schedule (with payments
made every other week). The borrower’s eight-week
covered period begins on June 1 and ends on July
26. The first day of the borrower’s first payroll cycle
that starts in the covered period is June 7. The borrower may elect an alternative payroll covered period
for payroll cost purposes that starts on June 7 and
ends 55 days later (for a total of 56 days), on August
1. Payroll costs paid during this alternative payroll
covered period are eligible for forgiveness. In addition,
payroll costs incurred during this alternative payroll
covered period are eligible for forgiveness if they are
paid on or before the first regular payroll date occurring after August 1. Payroll costs that were both paid
and incurred during the covered period (or alternative
payroll covered period) may only be counted once.
Note that this example uses the eight-week calculation
for the covered period. PPP loans issued on or after June 5
are under the 24-week (168-day) rule. Here is the language
from the Instructions for SBA Form 3508, when using the
alternative covered period under the 24-week rule:
*** For example, if the Borrower is using a 24-week
Alternative Payroll Covered Period and received its
PPP loan proceeds on Monday, April 20, and the
first day of its first pay period following its PPP loan
disbursement is Sunday, April 26, the first day of the
Alternative Payroll Covered Period is April 26 and the
last day of the Alternative Payroll Covered Period is
Saturday, October 10. Borrowers that elect to use the
Alternative Payroll Covered Period must apply the
Alternative Payroll Covered Period wherever there is
a reference in this application to “the Covered Period
or the Alternative Payroll Covered Period.” However,
Borrowers must apply the Covered Period (not the
Alternative Payroll Covered Period) wherever there is
a reference in this application to “the Covered Period”
only. In no event may the Alternative Payroll Covered

Period extend beyond December 31, 2020. See: Form
3508 Instructions, pg 1.

CAPS ON FORGIVABLE PAYROLL
COMPENSATION
There are caps on the amount of loan forgiveness available for payroll expenses attributable directly to owneremployees and self-employed people. The annual payroll
cap for owners and self-employed people is $100,000.
Thus, an owner-employee of a Sub-S corporation cannot
use more than $100,000 of his own wages for purposes
of the forgiveness calculation.
Suppose as a self-employed person, you received a PPP
loan before June 5, 2020 and elect to use an eight-week
covered period. In that case, the amount of loan forgiveness available for your payroll compensation is capped
at eight weeks’ (8/52) of 2019 compensation (i.e., approximately 15.38% of 2019 compensation) or $15,385,
whichever is less.
For self-employed people who received a PPP loan on
or after June 5, the loan forgiveness available for your
payroll compensation is capped at 2.5 months’ (2.5/12)
of 2019 compensation (i.e., approximately 20.83% of
2019 compensation) or $20,833, whichever is less.
For purposes of figuring the compensation of owneremployees and self-employed persons, the Final Rule
reads as follows:
In particular, C-corporation owner-employees are
capped by the amount of their 2019 employee cash
compensation and employer retirement and health
insurance contributions made on their behalf. Scorporation owner-employees are capped by the
amount of their 2019 employee cash compensation and employer retirement contributions made
on their behalf, but employer health insurance
contributions made on their behalf cannot be separately added because those payments are already
included in their employee cash compensation.
Schedule C or F filers are capped by the amount of
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their owner compensation replacement, calculated
based on 2019 net profit.
General partners are capped by the amount of their
2019 net earnings from self-employment (reduced
by claimed section 179 expense deduction, unreimbursed partnership expenses, and depletion from oil
and gas properties) multiplied by 0.9235.
For self-employed individuals, including Schedule C
or F filers and general partners, retirement and health
insurance contributions are included in their net selfemployment income and therefore cannot be separately added to their payroll calculation. Paycheck
Protection Program—Revisions to Loan Forgiveness
and Loan Review Procedures Interim Final Rules,
June 26, 2020, §III.1.D (footnotes omitted).

PAYMENT OF NON-PAYROLL COSTS
Under the 60/40 rule expressed in the Flexibility Act, 60%
of PPP proceeds must be used on payroll costs, and 40%
can be used on authorized non-payroll costs. Non-payroll
costs include utility bills, interest (but not principle) on
business loans in existence before February 15, 2020,
and rent or lease payments for equipment and facilities
per agreements in existence before February 15, 2020.
A non-payroll expense is eligible for forgiveness if it was:
1. Paid during the covered period, or
2. Incurred during the covered period and paid on
or before the next regular billing date, even if the
billing date is after the covered period.
The Final Rule gives this example:
Example: A borrower that received a loan before June
5, 2020 uses a 24-week covered period that begins
on June 1 and ends on November 15. The borrower
pays its electricity bills for June through October during the covered period and pays its November electricity bill on December 10, which is the next regular
billing date. The borrower may seek loan forgiveness
for its June through October electricity bills, because
they were paid during the covered period. In addition,

the borrower may seek loan forgiveness for the portion of its November electricity bill through November
15 (the end of the covered period), because it was
incurred during the covered period and paid on the
next regular billing date. * * * Ibid, at § III.1.E.

POTENTIAL REDUCTION OF
THE FORGIVENESS AMOUNT
Section 1106 of the CARES Act, as amended by §3(b)
(2) of the Flexibility Act, requires certain reductions in
the forgiveness amount based on reductions in full-time
equivalent employees (FTE) or in employee salary and
wages. There is an exemption for businesses that eliminate the reduction as of December 31, 2020.
Section 3(b)(2) of the Flexibility Act also adds forgiveness exemptions based on employee availability and
business activity. In addition, the SBA and Treasury
adopted a regulatory exemption to the reduction rules
for borrowers who offered to restore employee hours
at the same salary or wages, even if the employees did
not accept reemployment. The instructions to the loan
forgiveness applications explain how the forgiveness
reduction formulas work.

EXEMPTIONS FOR FAILURE
TO RESTORE EMPLOYEES
Section 3(b)(2)(B) of the Flexibility Act created two
new exemptions from the requirement that employers
maintain their payroll and employee levels in order to
qualify for forgiveness. The exemptions are based on
employee availability and business activity. The exemptions eliminate the potential reduction in the loan
forgiveness amount that would otherwise apply due to
a reduction in FTE employees. Ibid, at § III.1.F.
Specifically, §3(b)(2)(B) provides that the loan
forgiveness amount “shall be determined without
regard to a proportional reduction in the number of
full-time equivalent employees” if the borrower, in
good faith, is able to document:

5
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1. The inability to rehire individuals who were employees on February 15, 2020, and the inability to
hire similarly qualified employees for unfilled positions on or before December 31, 2020; or
2. The inability to return to the same level of business activity that existed before February 15, 2020,
due to compliance with requirements established or
guidance issued by the Secretary of Health and Human Services, the CDC, or OSHA during the period
beginning March 1, 2020, and ending December 31,
2020, related to the maintenance of standards for
sanitation, social distancing, or any other worker or
customer safety requirement related to COVID-19.
In addition, there is an administrative rule that addresses
the situation in which the employer offers to restore an
employee’s reduction in hours, but the employee declines
the offer. This situation is not addressed in the Flexibility
Act. The regulation creates an exemption in this situation,
which is explained in the Final Rule as follows:
a. Will a borrower’s loan forgiveness amount be
reduced if the borrower reduced the hours of an employee, then offered to restore the reduction in hours,
but the employee declined the offer?
No. In calculating the loan forgiveness amount, a
borrower may exclude any reduction in full-time
equivalent employee headcount that is attributable
to an individual employee if:
i. The borrower made a good faith, written offer
to restore the reduced hours of such employee;
ii. The offer was for the same salary or wages
and same number of hours as earned by such
employee in the last pay period prior to the
reduction in hours;
iii. The offer was rejected by such employee; and
iv. The borrower has maintained records documenting the offer and its rejection. Final Rule, §
III.1.F.
Notice the requirement to have proof of both the offer
to restore and employee’s hours, and the employee’s re-

jection of the offer. The burden of proof on this issue, as
with all matters relating to PPP loans, is on the borrower.

DOCUMENTS REQUIRED
The instructions for Forms 3508 and 3508EZ provide
two lists of documents needed to sustain your application for loan forgiveness. One list sets out the
documents borrowers “must submit” with their PPP
applications. The other is the documents borrowers
“must maintain” but are not required to submit with
the application. Both sets of documents must be

made available to SBA or IRS examiners if your PPP
forgiveness application is selected for examination. I
discuss this in more detail in the article to follow.

CONCLUSION
Review the loan forgiveness application and instructions carefully. They walk you through the process of
computing the forgiveness amount that’s available
under your circumstances. If necessary, you can get
help from your lender or tax pro to get you through
the process.
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Defending Potential PPP Audits
Free Money is Never Free

I

n the June issue of PTT, I carried an article titled “Is
Free Money Ever Free?” I discussed the prospect of
audits in connection with Paycheck Protection Program (PPP) loans. While such a loan may well have provided your business with much needed cash in the midst
of all the COVID shutdown orders, make no mistake,
these loans come with risks. Building on my previous
article, let’s examine more fully what such risks entail and
how to defend a potential audit related to PPP loans.

IMPROPER PPP LOANS
The PPP program is specifically intended for small
businesses impacted by COVID disaster stay-at-home
orders and related problems. However, in the early days of

“Dan Pilla probably knows more about the IRS than the commissioner of the IRS.
His work is the ﬁnal word on IRS issues.” — Associated Press

Dan Pilla’s

The Complete Guide
to Organizing and
Operating Your Small
Business
Featuring How-to Information
You Can’t Get Anywhere Else

Daniel J. Pilla
Foreward by Dr. Ronald R. Mueller, MBA, Ph.D.

the program, it came to light that many businesses were
getting loans that probably didn’t need the money. For
example, publicly traded companies—likely with access
to capital markets and private financing—reportedly
received over $1.1 billion in PPP loans. Some companies
returned the loan proceeds within weeks of getting the
money. Many others did not.
The CARES Act requires that PPP loan applicants certify
“that the uncertainty of current economic conditions
makes necessary the loan request to support the
ongoing obligations” of the business. On April 24, 2020,
SBA posted on its website an interim Final Rule (the
Fourth PPP Interim Final Rule) to provide relief to PPP
borrowers who applied for and received PPP loans “based

Introducing, Dan Pilla’s
Small Business Tax Guide
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“I guarantee you that what you learn in this book is not taught
in even the best business schools in the country.” – Dan Pilla

on a misunderstanding or misapplication of the required
certification standard.”
The rule provides that if a borrower repays the loan
in full by May 7, 2020, it will be deemed by SBA to have
made the required certification in good faith. The SBA
later extended the “safe-harbor” repayment deadline
to May 14, 2020. See the SBA’s ruling, published in the
Federal Register, here:
https://www.federalregister.gov/documents/2020/05/19/2020-10649/business-loanprogram-temporary-changes-paycheck-protectionprogram-requirements-extension-of
While the “safe-harbor” deadline has long-since
passed under which the “presumption” would be that
the loan was applied for and obtained in good faith,
I see nothing that prevents one from repaying an
improper loan in full even now. Doing so at this time,
however, would not necessarily carry the “presumption”
of good faith along with the act of repayment.
Those who do not pay back improper loans may be
subject to scrutiny, as discussed more fully below.
Indeed, even if you fully qualify for the loan, the SBA or
IRS may exam your PPP loan application in light of facts
and circumstances of your case. This article discusses
the details of which such an exam might look like.

CERTIFICATION THAT A PPP
LOAN WAS “NECESSARY”
On April 23, 2020, after much reporting about large
companies taking potentially unneeded PPP loans, the
SBA and Treasury published Frequently Ask Question
(FAQ) Question 31. It addresses the certification issue,
stating that the certification made in the PPP loan
application that “[c]urrent economic uncertainty makes
this loan request necessary to support the ongoing
operations of the Applicant” must be made “in good faith,
taking into account their current business activity and
their ability to access other sources of liquidity sufficient
to support their ongoing operations in a manner that is

8
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not significantly detrimental to the business.”
The FAQs are available here:
https://home.treasury.gov/system/files/136/PaycheckProtection-Program-Frequently-Asked-Questions.pdf
As to specific examples where the certification might
be questioned, an April 23 FAQ mentioned large public
companies and an April 24 Interim Final Rule addressed
Private Equity (PE) portfolio companies. On April 28,
Treasury Secretary Mnuchin made public comments
promising audits of all loans over $2 million. The same
day, the SBA updated its FAQs twice to highlight the
certification issue, stating that the certification is also
applicable to private companies. The SBA further
addressed a $2 million audit threshold (discussed below).
As a result of all this, every PPP borrower is
potentially at risk that the IRS or SBA will examine
one’s application and supporting documents to
confirm that the PPP loan was in fact “necessary.”
Therefore, you must support your certification with
evidence that the loan was indeed necessary.
There is no guidance from either the IRS or the SBA
as to how this might be done. Nor is there any guidance
for small businesses as to the need or ability to “access
other sources of liquidity” in order support their business
activities. Does that mean private business owners
must evaluate their own personal assets, available cash,
and borrowing power? There simply is no guidance on
these matters in the current SBA rules. Take note that
the CARES Act expressly “suspended” the historical SBA
requirement that a borrower be unable to obtain credit
elsewhere and repealed the requirement that owners
contribute their own capital. However, this is inconsistent
with the SBA’s statement regarding a business’s access
to “other sources of liquidity.” It is unclear how the
inconsistency will be resolved.
In any event, the key is to establishing the necessity of
the loan is to show the negative impact on your business
of any shutdown order to which your business was
subjected. Even if your business was not specifically
closed by a shutdown order, it may have (as millions did)

incurred negative consequences due to COVID. I have a
client who operates a private school/daycare. All schools
in her state were shut down, cutting her income to zero
from mid-March to the end of May. Even though her
daycare business was allowed to reopen in mid-June, the
apprehension of parents to send their kids back is such
that my client’s income remains below 50% of what it
was during the same period in 2019.

That said, the SBA set an administrative “safe-harbor”
addressing “certification” audits. In its statement of FAQs,
the SBA addressed this matter squarely in Question 46,
which reads, “How will SBA review borrowers’ required
good-faith certification concerning the necessity of their
loan request?” The short answer is they do not intend to
look at every application and evaluate the merits of the
certification in every case.

So at a minimum, be prepared to show exactly how
your business deteriorated. Documents should include
comparative financial statements between 2019 and
2020, bank statements showing gross receipts during the
comparative periods, and proof of contract cancellations
or other specific indicators of business disruption from
2019 to 2020. Other records might include delinquency
statements from landlords, utility companies, vendors,
suppliers, contractors or other third parties with whom
you do business.

Instead, they intend for focus on high-dollar borrowers.
The Answer to Question 46 reads, in part, as follows:

In the case of a corporation or partnership, minutes
of board meetings and company resolutions will
be very helpful to show the “state of mind” of the
company’s decision-makers regarding their internal
PPP considerations. These minutes should include
the “should-we-or-shouldn’t-we” debate. Documents
to show failed attempts to secure non-PPP financing
can also support the credibility of your certification.
However, as mentioned above, it is not required that one
seek alternative financing before obtaining a PPP loan.

THE CERTIFICATION “SAFE-HARBOR”
Millions of businesses have obtained PPP loans
since the program got started in earnest in early
April. You might be asking, “Is the IRS or SBA going
to audit every business to determine the veracity of
the ‘necessary’ certification?” The answer is almost
certainly “no.” But there’s no way to know with for
sure who will or will not be audited. Like any other
audit situation, unknown internal controls set by the
enforcement agencies will determine who does or
does not get audited.
9
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* * * SBA, in consultation with the Department
of the Treasury, has determined that the following safe harbor will apply to SBA’s review of PPP
loans with respect to this issue: Any borrower that,
together with its affiliates, received PPP loans with
an original principal amount of less than $2 million
will be deemed to have made the required certification concerning the necessity of the loan request in
good faith. [Footnote omitted.]
The reason for the administrative presumption of
good faith in the case of loans under $2 million is
expressed by the SBA as follows:
SBA has determined that this safe harbor is appropriate because borrowers with loans below
this threshold are generally less likely to have had
access to adequate sources of liquidity in the current economic environment than borrowers that
obtained larger loans. This safe harbor will also
promote economic certainty as PPP borrowers with
more limited resources endeavor to retain and rehire
employees. * * *
True enough, small dollar borrowers are more likely
to have access to much more limited resources. But
beyond that, the SBA simply cannot audit everybody,
as it recognizes thusly:
* * * In addition, given the large volume of PPP
loans, this approach will enable SBA to conserve
its finite audit resources and focus its reviews on
larger loans, where the compliance effort may yield
higher returns.

The full text of the SBA’s PPP Frequently Asked
Questions are available here:
https://www.sba.gov/sites/default/files/2020-06/
Paycheck-Protection-Program-Frequently-AskedQuestions%20062520-508.pdf
As such, unless or (more likely) until the SBA changes
its guidelines, it does not appear that any business
which took less than $2 million in PPP money will be
targeted. I note, however, that this guidance is provided
by the SBA in the form of its FAQs. As I discuss later
in this newsletter, the government is not bound by
statements in its FAQs. So, bottom line, good luck.

The Paycheck Protection Program Flexibility Act changed
the terms of the PPP loan in significant ways. I address
that in detail in the July 2020 issue of PTT. For context
here, consider the major differences in pre- versus postFlexibility Act rules.
1. Pre-Flexibility Act Loans. For PPP loans obtained
prior to the Flexibility Act (June 5, 2020), the borrower
may choose to either, a) retain the original terms of
the loan, or b) adopt the new terms available under the
Flexibility Act. If the election is made to adopt the new
terms, then all the new rules apply.
The original PPP loan forgiveness terms require that
the loan proceeds must be used:

POTENTIAL CRIMINAL PENALTIES

• Within eight weeks of receipt,

The criminal exposure with respect to PPP loans is
quite simple. The loan application requires applicants
to declare that they qualify for the loan under the
terms expressed in the application, and advises that
there are criminal penalties for knowingly making false
certifications. When you signed up for a PPP loan, you
signed a declaration stating:

• For payroll and certain other related payroll
benefits, and

I further certify that the information provided in this
application and the information provided in all supporting documents and forms is true and accurate
in all material respects. I understand that knowingly
making a false statement to obtain a guaranteed loan
from SBA is punishable under the law, including under
18 USC 1001 and 3571 by imprisonment of not more
than five years and/or a fine of up to $250,000; under
15 USC 645 by imprisonment of not more than two
years and/or a fine of not more than $5,000; and, if
submitted to a federally insured institution, under 18
USC 1014 by imprisonment of not more than thirty
years and/or a fine of not more than $1,000,000.
If you made false statements in order to receive a PPP
loan, there is a substantial risk that the SBA will believe
you committed a felony.

PROPER USE OF PPP FUNDS
10
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• For rent, mortgage interest (but not principal),
and utilities.
• Additionally, borrowers must maintain no fewer
than the same number of employees or rehire
the same number of employees by June 30,
2020, and
• At least 75% of the PPP funds must be spent
on payroll. See the April/May issue of PTT for
more details on the use requirements of PPP
proceeds prior to the Flexibility Act.
2. Post-Fexibility Act Loans. The Flexibility Act
changed the PPP program in the following ways:
• Extending the eight-week period to the earlier
of 24 weeks or December 31, 2020,
• Reducing the percentage that must be spent
on payroll to 60%,
• Changing the deadline by which to restore the
number of employees to December 31, 2020, and
• Extending the loan repayment period to five
years. See the July 2020 issue of PTT for all the
details on the Flexibility Act.
If you received your PPP loan after the passing of the

Flexibility Act, you are subject to the new guidelines
without the option of electing the PPP’s original loan
forgiveness terms.

BURDEN OF PROOF ON USE OF THE FUNDS
Without question, the borrower will have the burden to
prove that PPP funds were used only authorized under
the law. In the first place, if you cannot prove the funds
were used as authorized, you will not get forgiveness
of the loan. Secondly, misuse of the funds, especially
deliberate misuse, will potentially subject a person to
civil and criminal penalties, as mentioned above.
To meet your burden of proof, the following
documents will be necessary.
• Internally created payroll tax reports.
• Forms 941for 2020 payroll periods in which
PPP funds were used,
• State income and unemployment tax returns,
• Internally created payroll ledgers,
• Bank statements,
• Cancelled checks and receipts for PPP-related
exposes,
• Leases or contracts for rent or mortgage
payments paid with PPP funds,
• Documents showing mortgage interest, lease
payments, and utility payments, and
• Account statements from mortgage
companies or utility providers.
If employees’ healthcare benefits were paid with PPP
proceeds, you will need documents showing the costs
paid for all healthcare benefits, including insurance
premiums paid under a group health plan. As to
retirement plan benefits, you’ll need documents showing
all retirement plan funding costs you paid.
Remember, the burden of proof is on you and
you cannot over-prove your case. Thus, any other
documentation to prove the amount and nature of the
payment in question will be helpful.
11
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HOW LONG MUST I KEEP RECORDS
The final paragraph of the Loan Forgiveness
Application Instructions for Form 3508 state that all
borrowers must retain their documentation “for six
years after the date the loan is forgiven or paid in full.”
Moreover, the instructions state that all borrowers
must “permit authorized representatives of SBA,
including representatives of its Office of Inspector
General, to access such files upon request.” See
Instructions, pg 7.
I believe the SBA uses the six-year rule because six
years is generally the statute of limitations on the
federal government’s right to bring criminal charges
for fraud, evasion, false statements, etc. Be sure all
applicable documents are safely retained for the
required six years.

CONCLUSION
Question: When did Noah build the ark? Answer: Before
the flood!
The wisest thing to do is anticipate an audit. Make
sure that you begin immediately organizing the
documents necessary to prove your case well before
there is any case. And keep in mind that regardless of
whether you are actually audited in connection with
your PPP loan, you need documents to support your
application for loan forgiveness in the first place, as
already discussed above.

How You Can Ask Dan Pilla a Question
If you have questions or problems you’d
like Dan Pilla to address, please write to Dan at:
215 W. Myrtle Street
Stillwater, MN 55082
or e-mail to:
expert@taxhelponline.com
Write the word “newsletter” in the subject line.

Tax Freedom Institute Consulting Members
Name
Donald MacPherson
Donald MacPherson
Lawrence Stephens
Julius Janusz
Steven Klitzner
Darrin Mish
Glenn Miller
Patricia Gentile
Charles Markham
Manuel Mendoza
Thomas Quade
Daniel J Pilla
Chris Churchwell
Chris Ratcliff
Tom Zeiders
Mitchell Gerstein
Kenneth Eichner
Dionne Cheshier
Frank Rooney
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Ability Level
Attorney
Attorney
CPA
Enrolled Agent
Attorney
Attorney
CPA
Attorney, CPA
Enrolled Agent
Enrolled Agent
Accountant
EA, US Tax Court
CPA
Attorney
Attorney
CPA
CPA
Enrolled Agent
Attorney
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Territory (City located)
AZ (Glendale)
S California
CA:Northern (Modesto)
CT (New Britain)
FL (Miami )
FL (Tampa)
IL (Loves Park)
MA, NH (Nashua, NH)
MA (Norwell)
MD (Bethesda)
MN (Roseville)
MN (Stillwater)
MO (Joplin)
MO (St Louis)
OK, Tulsa
PA (Bala Cynwyd))
TX (Houston)
TX (Dallas)
VA (Arlington), MD & DC

Phone
800-BEAT IRS
800-BEAT IRS
(209) 543-0490
(860) 225-2867
(305) 682-1118
(813) 229-7100
(815) 282-0411
(800) 880-8388
(781) 659-6600
(301) 962-1700
(651) 481-7933
(800) 553-6458
(417) 781-1829
(314) 570-1299
(918) 743-2000
(484) 434-2041
(713) 781-8892
(972) 514-1424
(703) 527-2660

Email
mac@beatirs.com
mac@beatirs.com
lhs@saccon.com
tax@jjtax.com
Steve@FloridaTaxSolvers.com
dmishesq@getirshelp.com
glenncpafish@aol.com
PGentileCPA@comcast.net
charles@markhamandcompany.com
mendoza@mendozaco.com
tjjq@comcast.net
support@taxhelponline.com
chris@chtaxgroup.com
chris@ratclifflawfirm.com
tom@tax-amnesty.com
mgerstein@isdanerllc.com
kde@kdepc.com
dionne@cheshiertaxresolution.com
rooneyf@irsequalizer.com

