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Understanding the Coronavirus Aid,
Relief, And Economic Security Act
Critical Help for Individuals and Businesses

O

n March 27, President Trump signed into law
the Coronavirus Aid, Relief, and Economic
Security (CARES) Act. This is a massive
stimulus package designed to mitigate the horrific
economic damage inflicted by the COVID-19 pandemic.
The bill provides for about $2.2 trillion in spending,
cash rebates and loans to businesses intended to help
keep them afloat during this time of unprecedented
upheaval to our social and economic culture.
In addition to providing loans (some forgivable, as
discussed below), the package provides money for the
IRS to carry out new administrative duties under the
law. The IRS’s funding looks approximately like this:
• $293.5 million for IRS taxpayer services,
• $170 million for IRS operations support,
• $78.7 million for the Treasury Department’s Bureau
of the Fiscal Service,
• $38 million for the Social Security Administration,
and
• $37.2 million for IRS enforcement.
Let’s examine some of the key elements of CARES
as it relates to individuals and businesses.
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Economic Impact Payments
The Centerpiece of CARES

T

he centerpiece of CARES is the so-called “economic impact payment” that will be handed out
to most Americans. This combination stimulus/
relief payment is intended to provide families with
immediate cash to hold them over while businesses
are closed because of the “stay-at-home”
orders in effect throughout the nation.
The IRS stated on March 30 that the distribution of checks will begin by mid-April, and
as of this writing, money is being deposited
into bank accounts. It is estimated that 165
million people, or 93% of all tax return filers,
will get some cash. About 140 million will
get the full amount of $1,200. The payment
is actually considered a credit against your
2020 income tax liability. As such, it is not
subject to being taxed. Even if you don’t owe
taxes, you could get cash because the payment is considered a “refundable” credit. As
such, it’s treated just like the Earned Income
Tax Credit.
You must have a Social Security number
to get paid. That includes the SSN of the taxpayer and
his spouse, and the SSNs of any dependents. Without
a valid SSN, you will not receive a payment. See: new
code §6428(g).
Here’s what you can expect in the way of payment. If
your adjusted gross income (AGI) is less than $75,000
for a single person, or $150,000 for a married couple
filing jointly, you’ll get $1,200 per individual. Plus, you
get an additional $500 for each child under 17. A family
of four will get a check for $3,400. There is no limit to
the number of children to which the $500 applies. See
new code §6428(d).
If your AGI exceeds the above amounts, the credit is
phased out. Under the phase-out rules, the credit is
2
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gradually reduced to zero by the point at which AGI
exceeds $99,000 for individuals, $146,500 for heads of
household, or $198,000 for joint filers. The chart below,
produced by the Tax Foundation (taxfoundation.org),
illustrates these numbers.

The rebate is based on your 2019 tax return or your
2019 Social Security statement, if Social Security is your
only income. If you haven’t yet filed the 2019 return, the
rebate is based on your 2018 return. As you know from
last month’s Pilla Talks Taxes, the filing deadline for 2019
returns is moved to July 15, 2020 (see my update on this
article below). The best bet is to get the return filed as
soon as possible, especially if your 2019 income is lower
than 2018 such as to impact the amount of the rebate
you’re entitled to. The IRS will process the rebate checks
through the end of 2020.
The IRS intends to deliver the checks via direct deposit.
They will put the money in the account indicated on the
tax return to which the tax refund payment was made. If

no bank account information was provided, you should
provide that information to the IRS to get your money
as fast as possible. The has a portal on its web site allowing individuals to provide their current bank account
information. If there simply is no bank account available,
the IRS will mail you a check.
If you filed neither your 2018 tax return, nor your 2019
return, you need to get busy. It appears that you will
not get a rebate check if both of these returns remain
unfiled through 2020.
Earlier in the week of March 30, the IRS said that if a
person didn’t file a return because their income was
too low to require filing, that person would have to
file an “abbreviated” return to get the payment. I don’t

know what an “abbreviated” return is. I assume the IRS
meant you must file a return to prove you don’t have
to file a return, for the purposes only of providing proof
of your income and bank account information. Those
receiving only Social Security payments might fall into
this category.
As of April 1, the Treasury reversed itself on that point.
The most recent guidance states that, at least for SS
recipients, some veterans and others not otherwise required to file, no return is necessary. The IRS will simply
deposit their checks directly into their bank accounts
where the SS or other federal benefits are paid. There
now is no need for these people to file an “abbreviated”
return, whatever that is.

The Paycheck Protection Program
Guaranteed and Forgivable Federal Loans

I

f the $1,200 refundable credit for individuals is the
centerpiece of the CARES Act, the Paycheck Protection Program (PPP) is a close second. And for small
businesses, it will very likely prove to be much more
valuable than the $1,200 credit. This is especially true
since small business owners with AGI above certain
limits aren’t getting the $1,200 credit anyway.
The PPP authorizes up to $349 billion in forgivable
loans to small businesses to pay their employees
during the COVID-19 crisis. That’s right. I said “forgivable” loans. In fact, not only are the loans forgivable
assuming you use the proceeds as provided by law,
but further, there is no personal guarantee or collateral
required by a business owner to obtain the loan. And
what’s more, the Small Business Administration (SBA)
“shall have no recourse against any individual shareholder, member, or partner of an eligible recipient of
a covered loan for nonpayment of any covered loan”
except to the extent that the proceeds were used for
a purpose other than those authorized under the law.
See: CARES Act §1102(a)(1).
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Let me say all this another way. The loan doesn’t have to
be paid back if you use the proceeds as authorized. You
don’t need to personally guarantee the loan. You don’t
have to put up any collateral. You can’t be sued for not
paying the loan. Furthermore, it is not necessary to first
seek a loan from some other source before applying for
a PPP loan. The SBA waived the usual requirement that
you seek funding from other sources before coming to
the SBA. To top it all off, if the loan is forgiven, the forgiveness does not constitute “income” for tax purposes. And,
there’s already talk about adding another $250 billion to
the pool of resources available for these loans.
The Paycheck Protection Program is effective for
loans made from February 15, 2020, through June 30,
2020. The loan terms are the same for everyone.

WHO QUALIFIES FOR A PPP LOAN?
Any type of business qualifies, including nonprofits,
veterans organizations and Tribal businesses. Qualified businesses also include sole proprietorships,
self-employed individuals and independent contrac-

tors. As long as your business has 500 or fewer
employees, you can apply. Even certain businesses
with more than 500 employees might qualify if they
meet applicable SBA employee-based size standards
for specified industries. Check the SBA’s website for
more details on this.

AUTHORIZED USES OF LOAN PROCEEDS
The loans issued under the PPP will be forgiven as
long as you use the proceeds for specifically authorized purposes. The law describes the following as
authorized uses of loan proceeds:
• Payroll costs;
• Costs related to the continuation of group health
care benefits during periods of paid sick, medical,
or family leave, and insurance premiums;
• Employee salaries, commissions, or similar
compensation;
• Payment of interest on any mortgage obligation
(but not prepayment of, or payment of principal on
a mortgage);
• Rent (including rent under a lease agreement);
• Utilities; and
• Interest on any other debt obligations that were
incurred before “the covered period.” See CARES
Act §§1102(a)(1), amending §7(a) of the Small Business Act, 15 U.S.C. 636(a).
The “covered period” is defined as the period beginning
on February 15, 2020 and ending on June 30, 2020.

WHAT CONSTITUTES PAYROLL COSTS?
Payroll costs include any of the following items:
• Salary, wages, commissions, or tips (capped at
$100,000 on an annualized basis for each employee);
• Employee benefits including costs for vacation,
parental, family, medical, or sick leave;
• Allowances for separation or dismissal benefits;
• Payments required for the provisions of group
health care benefits including insurance premiums;
• Payment of any retirement benefits; and
4
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• State and local (but not federal) employment taxes
assessed on compensation.
Sole proprietor self-employed persons and independent contractors are included in this program,
even if they pay no wages to other employees. For
this purpose, commissions earned by, or net earnings from self-employment (as reported on Schedule
C), are considered “payroll costs.” Such earnings are
capped at $100,000 on an annualized basis for each
self-employed person.
Payroll does not include employment taxes imposed
under the Internal Revenue Code, compensation
paid to an employee who lives outside of the United
States, qualified sick leave wages for which a credit
is allowed under the Families First Coronavirus Response Act, or qualified family leave wages for which
a credit is allowed under the Families First Coronavirus Response Act (discussed later in this newsletter).
What we are talking about here are the payments
due and made to employees for their services to
your company.

HOW MUCH CAN YOU BORROW?
PPP loans are based on your average monthly payroll costs for the preceding twelve months from the
date of application. The amount of the loan is equal
to the monthly payroll average, multiplied by 2.5. For
example, if your 12-month average payroll costs from
February 2019 through January 2020 equal $10,000,
your loan amount is $25,000 (10,000 x 2.5). The total
amount available to any one business under the PPP
is $10 million. The lender determines the precise loan
amount you will receive based on the documents you
provide (discussed below).
Payroll costs are limited to $100,000 annualized for
each employee. So, for example, if you have an employee
who earns $120,000 a year, the amount of “payroll”
for this calculation is capped at $100,000, or $8,333 per
month. This applies to self-employed and independent
contractors as well.

HOW MUCH OF THE LOAN CAN
BE FORGIVEN?
Forgiveness of the loan is tied directly to how you use
the money. The loan will not be forgiven if you use loan
proceeds for anything other than payroll costs, mortgage interest (not principle), rent, and utilities payments
over the eight-week period after getting the loan. The
loan will likewise not be forgiven if you don’t maintain
your staff and payroll.
The loan forgiveness amount is reduced if you decrease
your full-time employee headcount. Likewise, you will not
be forgiven if you reduce salaries and wages by more
than 25% for any employee that made less than $100,000
annualized over the past twelve months. If you lay off
workers, you have until June 30, 2020 to restore your
full-time employment and salary levels for any changes
made between February 15, 2020 and April 26, 2020.

WHAT IF THE LOAN IS NOT FORGIVEN?
If the loan is not forgiven, the remaining balance is nevertheless guaranteed by the SBA. It then converts to an
amortized loan payable within two years at an interest
rate of 1%. Loan payments are deferred for six months.

WHEN TO APPLY
Small businesses (corporations, partnerships, etc.) can
submit applications starting April 3, 2020. As of April 10,
2020, independent contractors and self-employed individuals can apply for PPP loans.

WHERE TO APPLY
Apply for a PPP loan through any existing SBA lender
or through any federally insured depository institution,
federally insured credit union, and Farm Credit System
institution that is participating. Other regulated lenders will be available to make PPP loans once they are
approved and enrolled in the program. Check with your
business bank right away to see whether it offers PPP
loans. If it participates with the SBA in any way, it is likely
5
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already participating in this program. Go to sba.gov for a
list of SBA lenders.

HOW TO APPLY
You must complete the Paycheck Protection Program
loan application. It gets submitted to your PPP lender.
Include the documentation sought in the form (discussed below). The application must be submitted so
that it can be processed by June 30, 2020. Included
here is a copy of the application. You can take out just
one loan under this program.
Note that the application, page 2, requires several
“certifications.” You must certify “in good faith,” that:
• Current economic uncertainty makes the loan necessary to support your ongoing operations;
• The funds will be used to retain workers and maintain payroll or to make mortgage, lease, and utility
payments;
• You have not and will not receive another loan
under this program;
• You will provide the lender with documentation to
verify the number of full-time equivalent employees
on payroll and the dollar amount of payroll costs,
covered mortgage interest payments, covered rent
payments, and covered utilities for the eight weeks
after getting a PPP loan;
• All the information you provide in your application,
and all supporting documents and forms, are true
and accurate;
• Knowingly making a false statement to get a PPP
loan is punishable by law;
• You acknowledge that the lender will calculate the
eligible loan amount using the tax documents you
submit;
• You affirm that the tax documents are identical to
those you filed with the IRS; and
• You also understand, acknowledge, and agree that
the lender can share the tax information with the
SBA’s authorized representatives, including authorized representatives of the SBA Office of Inspector

General, for the purpose of compliance with SBA
Loan Program Requirements and all SBA reviews.

SUPPORTING DOCUMENTS REQUIRED
You will need documents to prove, 1) the number
of full time employees on your payroll, 2) the dollar
amount of your payroll costs, 3) covered mortgage
interest payments, 3) covered rent payments, and 4)
covered utility costs for the eight-week period following the granting of the loan.
As to the number of employees, the Forms W-2
that you submitted to the Social Security Administration for 2019, and the Forms W-4 submitted to
you by your employees, will help prove that issue.
Also, your internal payroll records, including checks
issued to employees for January and February 2020
will prove this point.
As to the dollar amount of the payroll, Forms 941
for all quarters of 2019 and the first quarter of 2020
will prove this, as well as current payroll data for the
second quarter 2020.
Interest on loans, rent and utility bills can be documented from information on hand for each of these items.
Note that interest on any loans, rent or utilities that
you cover with PPP loan proceeds must be paid
pursuant to mortgage obligations, rent agreements or
utilities for services which began before February 15,
2020. You can’t pay for a new loan or make rent payments per a lease agreement entered into on or after
February 15, 2020.

HOW LONG DOES THE PROGRAM LAST?
The application process is open through June 30,
2020. However, there is a cap on the amount of
money appropriated by Congress for these loans.
Once the money is gone, it’s gone, unless Congress
appropriates more, which is distinctly possible. In the
meantime, you should apply as quickly as possible.

HOW TO REQUEST LOAN FORGIVENESS
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A request for loan forgiveness is submitted to the
lender servicing the loan. The request must include
documents to verify that the money was used only for
authorized purposes. You must prove the number of
full-time employees and their pay rates, and, of course,
that you paid those wages. You must also prove the
payments you made on eligible mortgage interest,
lease, and utility bills. You must declare under penalties
of perjury that you used the loan proceeds to keep employees on staff and to make eligible mortgage interest, rent, and utility payments. To the extent that you
used the money for other purposes, the loan will not be
forgiven and there may be other legal consequences
for misusing the money.
The lender must make a decision on the forgiveness
within sixty days. In the meantime, the interest rate is 1%
and is fixed. You must begin paying interest on the loan
after six months, which is the deferral period. However,
interest accrues during the deferral period. The loan
must be paid within two years. It can be paid in full earlier as there are no prepayment penalties or fees.

CONCLUSION
Assuming you use the money as specifically dictated
by the terms of the PPP program under the CARES Act,
this loan is in fact a gift. There’s $349 billion (and likely
more) available in bailouts to small businesses under
this program.

How You Can Ask Dan Pilla a Question
If you have questions or problems you’d
like Dan Pilla to address, please write to Dan at:
215 W. Myrtle Street
Stillwater, MN 55082
or e-mail to:
expert@taxhelponline.com
Write the word “newsletter” in the subject line.

OMB Control No.: 3245-0407
Expiration Date: 09/30/2020

Paycheck Protection Program
Application Form

Non-Profit ☐ Vet Org ☐ Tribal ☐ Ind. Cont.
( ☐ Self
 Employed ☐

DBA or Tradename if applicable

Business Legal Name

Business Primary Address

Business TIN (EIN,SSN)

(

)

Primary Contact

Average Monthly Payroll:

$

Purpose of the loan
(select more than one):

X 2.5 equals Loan Amount:

$

Business Phone

-

Email Address

Number of Jobs:

☐Payroll ☐Rent / Mortgage Interest ☐Utilities ☐Other (explain):

E

Applicant Ownership
List all owners of Applicant with greater than 20% ownership stakes. Attach a separate sheet if necessary.
Title

Ownership %

TIN (EIN,SSN)

Address

PL

Owner Name

If questions (1) or (2) below are answered “Yes,” the loan will not be approved.
Question

Yes

Is the Business or any owner presently suspended, debarred, proposed for debarment, declared ineligible, voluntarily excluded
from participation in this transaction by any Federal department or agency, or presently involved in any bankruptcy?

2.

Has the Business, any of its owners, or any business owned or controlled by any of them, ever obtained a direct or guaranteed
loan from SBA or any other Federal agency that is currently delinquent or has defaulted in the last 7 years and caused a loss to
the government?

SA
M

1.

No

☐ ☐
☐ ☐

3.

Is the Business or any owner an owner of any other business or have common management with any other business? If yes,
attach a listing of all Affiliates and describe the relationship as addendum A.

☐ ☐

4.

Has the Business received an SBA Economic Injury Disaster Loan between January 31, 2020 and April 3, 2020? If yes,
provide details on a separate sheet identified as addendum B.

☐ ☐

Applicants who are individuals and all 20% or greater owners of the business must answer the following questions. If
questions (5) or (6) are answered “Yes” or question (7) is answered “No”, the loan will not be approved.
Question

5.

Are you presently subject to an indictment, criminal information, arraignment, or other means by
which formal criminal charges are brought in any jurisdiction, or presently incarcerated, on probation
or parole?

6.

Within the last 7 years, for any felony or misdemeanor for a crime against a minor, have you: 1) been
convicted; 2) pleaded guilty; 3) pleaded nolo contendere; 4) been placed on pretrial diversion; or 5) been
placed on any form of parole or probation (including probation before judgment)?

7.

☐ I am a U.S. Citizen

Yes

No

☐

☐

☐

☐

Initial here to confirm your response to question 5 →

Initial here to confirm your response to question 6 →
OR

☐ I have Lawful Permanent Resident status

☐ No

Initial here to confirm your response to question 7 →

SBA Form 2483 (03/20)
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Paycheck Protection Program
Application Form

By Signing Below, You Make the Following Representations, Authorizations, and Certifications
REPRESENTATIONS AND AUTHORIZATIONS
I represent that:
• I have read the Statements Required by Law and Executive Order included in this form, and I understand them.
• I will comply, whenever applicable, with the civil rights and other limitations in this form.
• All SBA loan proceeds will be used only for business related purposes as specified in the loan application.
• To the extent feasible, I will purchase only American-made equipment and products.
• The Applicant is not engaged in any activity that is illegal under federal, state or local law.
For Applicants who are individuals and all Associates: I authorize the SBA to request criminal record information about me from criminal justice
agencies for the purpose of determining my eligibility for programs authorized by the Small Business Act, as amended.

E

CERTIFICATIONS

The Business and each 20% or greater owner must certify in good faith to all of the below by initialing next to each one:

Current economic uncertainty makes this loan request necessary to support the ongoing operations of the Applicant.

_____

The funds will be used to retain workers and maintain payroll or make mortgage payments, lease payments, and utility payments; I
understand that if the funds are used for unauthorized purposes, the federal government may pursue criminal fraud charges.

_____

Documentation verifying the number of full-time equivalent employees on payroll as well as the dollar amounts of payroll costs, covered
mortgage interest payments, covered rent payments, and covered utilities for the eight week period following this loan will be provided
to the lender.

_____

Loan forgiveness will be provided for the sum of documented payroll costs, covered mortgage interest payments, covered rent payments,
and covered utilities. Due to likely high subscription, it is anticipated that not more than twenty-five percent (25%) of the forgiven
amount may be for non-payroll costs.

_____

During the period beginning on February 15, 2020 and ending on December 31, 2020, the Applicant has not and will not receive another
loan under this program.

_____

I further certify that the information provided in this application and the information that I have provided in all support ing
documents and forms is true and accurate. I realize that knowingly making a false statement to obtain a guaranteed loan from SBA is
punishable under 18 USC 1001 and 3571 by imprisonment of not more than five years and/or a fine of up to $250,000; under 15 USC
645 by imprisonment of not more than two years and/or a fine of not more than $5,000; and, if submitted to a Federally insured
institution, under 18 USC 1014 by imprisonment of not more than thirty years and/or a fine of not more than $1,000,000.

SA

M
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_____

_____

I acknowledge that the lender will calculate the eligible loan amount using tax documents I have submitted. I affirm that these
tax documents are identical to those I submitted to the IRS. I also understand, acknowledge and agree that the Lender can share
the tax information with SBA's authorized representatives, including authorized representatives of the SBA Office of Inspector
General, for the purpose of compliance with SBA Loan Program Requirements and all SBA reviews.

_________________________________________________________
Signature of Authorized Representative of Business

________________________
Date

Print Name

Title

________________________________________________________
Signature of Owner of Applicant Business

________________________
Date

Print Name

Title

SBA Form 2483 (03/20)
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Paycheck Protection Program
Application Form

OMB Control No.: 3245-0407
Expiration Date: 09/30/2020

Purpose of this form:
This form is to be completed by the Applicant and all individuals identified below and submitted to your SBA Participating Lender.
Submission of the requested information is required to make a determination regarding eligibility for financial assistance. Failure to submit the
information would affect that determination.
Instructions for completing this form:
For purposes of calculating “Average Monthly Payroll”, most Applicants will use the average monthly payroll for 2019, excluding costs over
$100,000 on an annualized basis for each employee. For seasonal businesses, the Applicant may elect to instead use average monthly payroll
for the time period between February 15, 2019 and June 30, 2019, excluding costs over $100,000 on an annualized basis for each employee.
For new businesses, average monthly payroll may be calculated using the time period from January 1, 2020 to February 29, 2020, excluding
costs over $100,000 on an annualized basis for each employee.
The first section and questions 1-4 request information about the Business. Questions 5-7 are to be completed, signed and dated by each
applicant who is an Individual as well as each 20% or greater owner of an Applicant Business. All parties listed below are considered owners of
the Applicant Business as defined in 13 CFR § 120.10, as well as “principals.”

E

• For a sole proprietorship, the sole proprietor;

• For a partnership, all general partners, and all limited partners owning 20% or more of the equity of the firm;
• For a corporation, all owners of 20% or more of the corporation;

PL

• For limited liability companies, all members owning 20% or more of the company; and
• Any Trustor (if the Applicant is owned by a trust).

Paperwork Reduction Act – You are not required to respond to this collection of information unless it displays a currently valid OMB
Control Number. The estimated time for completing this application, including gathering data needed, is 8 minutes. Comments about this time
or the information requested should be sent to : Small Business Administration, Director, Records Management Division, 409 3rd St., SW,
Washington DC 20416., and/or SBA Desk Officer, Office of Management and Budget, New Executive Office Building, Washington DC
20503.

M

Privacy Act (5 U.S.C. 552a) – Under the provisions of the Privacy Act, you are not required to provide your social security number. Failure to
provide your social security number may not affect any right, benefit or privilege to which you are entitled. (But see Debt Collection Notice
regarding taxpayer identification number below). Disclosures of name and other personal identifiers are required to provide SBA with
sufficient information to make a character determination. When evaluating character, SBA considers the person’s integrity, candor, and
disposition toward criminal actions. Additionally, SBA is specifically authorized to verify your criminal history, or lack thereof, pursuant to
section 7(a)(1)(B), 15 USC Section 636(a)(1)(B) of the Small Business Act (the Act).

SA

Disclosure of Information: Requests for information about another party may be denied unless SBA has the written permission of the
individual to release the information to the requestor or unless the information is subject to disclosure under the Freedom of Information Act.
The Privacy Act authorizes SBA to make certain “routine uses” of information protected by that Act. One such routine use is the disclosure of
information maintained in SBA’s system of records when this information indicates a violation or potential violation of law, whether civil,
criminal, or administrative in nature. Specifically, SBA may refer the information to the appropriate agency, whether Federal, State, local or
foreign, charged with responsibility for, or otherwise involved in investigation, prosecution, enforcement or prevention of such violations.
Another routine use is disclosure to other Federal agencies conducting background checks but only to the extent the information is relevant to
the requesting agencies' function. See, 74 F.R. 14890 (2009), and as amended from time to time for additional background and other routine
uses. In addition, the CARES Act, requires SBA to register every loan made under the Paycheck Protection Act using the Taxpayer
Identification Number (TIN) assigned to the borrower.
Debt Collection Act of 1982, Deficit Reduction Act of 1984 (31 U.S.C. 3701 et seq. and other titles) – SBA must obtain your taxpayer
identification number when you apply for a loan. If you receive a loan, and do not make payments as they come due, SBA may: (1) report the
status of your loan(s) to credit bureaus, (2) hire a collection agency to collect your loan, (3) offset your income tax refund or other amounts
due to you from the Federal Government, (4) suspend or debar you or your company from doing business with the Federal Government, (5)
refer your loan to the Department of Justice, or (6) foreclose on collateral or take other action permitted in the loan instruments.

Right to Financial Privacy Act of 1978 (12 U.S.C. 3401) – The Right to Financial Privacy Act of 1978, grants SBA access rights to
financial records held by financial institutions that are or have been doing business with you or your business including any financial
institutions participating in a loan or loan guaranty. SBA is only required provide a certificate of its compliance with the Act to a financial
institution in connection with its first request for access to your financial records. SBA's access rights continue for the term of any approved
loan guaranty agreement. SBA is also authorized to transfer to another Government authority any financial records concerning an approved
loan or loan guarantee, as necessary to process, service or foreclose on a loan guaranty or collect on a defaulted loan guaranty.
Freedom of Information Act (5 U.S.C. 552) – Subject to certain exceptions, SBA must supply information reflected in agency files and

SBA Form 2483 (03/20)
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Paycheck Protection Program
Application Form

OMB Control No.: 3245-0407
Expiration Date: 09/30/2020

records to a person requesting it. Information about approved loans that will be automatically released includes, among other things, statistics
on our loan programs (individual borrowers are not identified in the statistics) and other information such as the names of the borrowers (and
their officers, directors, stockholders or partners), the collateral pledged to secure the loan, the amount of the loan, its purpose in general terms
and the maturity. Proprietary data on a borrower would not routinely be made available to third parties. All requests under this Act are to be
addressed to the nearest SBA office and be identified as a Freedom of Information request.
Occupational Safety and Health Act (15 U.S.C. 651 et seq.) – The Occupational Safety and Health Administration (OSHA) can require
businesses to modify facilities and procedures to protect employees. Businesses that do not comply may be fined, forced to cease operations,
or prevented from starting operations. Signing this form is certification that the applicant, to the best of its knowledge, is in compliance with
the applicable OSHA requirements, and will remain in compliance during the life of the loan.
Civil Rights(13 C.F.R. 112, 113, 117) – All businesses receiving SBA financial assistance must agree not to discriminate in any business
practice, including employment practices and services to the public on the basis of categories cited in 13 C.F.R., Parts 112, 113, and 117 of
SBA Regulations. All borrowers must display the "Equal Employment Opportunity Poster" prescribed by SBA.
Equal Credit Opportunity Act (15 U.S.C. 1691) – Creditors are prohibited from discriminating against credit applicants on the basis of race,
color, religion, national origin, sex, marital status or age (provided the applicant has the capacity to enter into a binding contract); because all
or part of the applicant's income derives from any public assistance program; or because the applicant has in good faith exercised any right
under the Consumer Credit Protection Act.

SA
M

PL

E

Debarment and Suspension Executive Order 12549; (2 CFR Part 180 and Part 2700) – By submitting this loan application, you certify
that neither you nor any Associates have within the past three years been: (a) debarred, suspended, declared ineligible or voluntarily excluded
from participation in a transaction by any Federal Agency; (b) formally proposed for debarment, with a final determination still pending; (c)
indicted, convicted, or had a civil judgment rendered against you for any of the offenses listed in the regulations or (d) delinquent on any
amounts owed to the U.S. Government or its instrumentalities as of the date of execution of this certification.

SBA Form 2483 (03/20)

4

IRS Grants More Filing
And Payment Relief
Important Updates to Last
Month’s Newsletter

I

n the March 2020 issue of PTT, I featured an article
entitled, “Sorting Out the Tax Filing and Payment
Deadlines.” In it I addressed at length the IRS’s notice
dated March 20, 2020, which is Notice 2020-18. That
notice explains that the IRS extended filing and payment
deadlines for personal income taxes. There were limits
to the extensions, as explained in that article.
On April 9, 2020, the Treasury issued another order expanding the return filing and the tax payment deadlines,
along with other deadlines. That notice is IRS Notice
2020-23, April 9, 2020. I address here the combined
effect of both notices.

THE FILING AND PAYMENT EXTENSIONS
PER NOTICES 2020-18 AND 2020-23
The tax return filing and tax payment extension to July
15, 2020 is expanded. Per Notice 2020-23, the automatic extension (no application or communication with
the IRS is required) applies to all of the following:
• Form 1040 – personal income tax
• Form 1120 – corporate income tax
• Form 1065 – partnership income tax
• Form 1041 – estate and trust income tax
• Forms 706 and 709 – estate and gift tax returns
• Form 8971 – Information regarding beneficiaries
• Form 990-T – Excise taxes on exempt organization
business income
• Form 990-PF – Return of private foundation
• Form 990-W – ES payments on exempt organization business income
• Estate tax payments
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• Excise tax payments on private
foundation
• Estimated (ES) payments for individuals
on Form 1040
• ES payments on self-employment income
• ES payments for estates and trusts
• ES payments for corporations
Notice 2020-23 is clear that all existing
extension procedures still apply. That is to say, Form
4868 provides an automatic extension of six months to
file Form 1040. In my March article, I maintained that the
4868 filing extension gets six months from the newly
prescribed date (July 15) in which to file the return. That
would push the extended filing date to January 15, 2021.
This position is supported by the plain language of
Treasury Regulation §1.6081-4(a). This is the authority for
a filing extension. It allows for a six-month extension from
“the date prescribed for filing the return.” The regulation
does not state or use April 15 as the starting point of the
six-month extension. Rather, it refers only to the “date
prescribed” for filing. Given the president’s disaster declaration, the “prescribed date” is now July 15. The six-month
extension pushes the filing date to January 15, 2021.
However correct I might be in this analysis (which is
quite simple), the IRS takes a different view. The IRS
states unequivocally in Notice 2020-23, §III.B, that the
extended filing date per Form 4868 is October 15, 2020.
The IRS cites no legal authority for its position. Notice
2020-23 is also clear (and correctly so) that Form 4868
does not extend the time for paying the taxes. Under
the relief authorized by the IRS in Notices 2020-18 and
2020-23, the deadline for paying the tax is July 15, 2020.
However, true to its historical pattern, the IRS does not
say one word about the payment extension available
by filing Form 1127, Application for Extension of Time to
Pay, which extension is available by operation of code
§6161(a). The IRS has lied about this fact for all of the 40plus years I’ve been in this business and they continue to
do. See the March issue for a full analysis of the right to
request a filing extension.
So the question is, does a Form 4868 filing extension

get you to October 15 (as maintained by the IRS) to file
the return, or does Treasury Regulation §1.6081-4(a)
apply to get you to January 15, 2021?
I believe the regulation is plain and simple, and I believe the IRS is simply wrong. But as a wise man once
said, “Why take the chance?” All failure to file penalties
are avoided by simply filing the return by July 15, or if
extended by Form 4868, by October 15.
That said, if you cannot pay by then, you must follow
the procedures I lay out in the March issue.

THE FILING AND PAYMENT OPTIONS
AT A GLANCE
The key differences between the policies expressed in IRS
Notices 2020-18 and 2020-23, and the IRS’s longstanding
filing and payment extension rules, are explained below.
• The filing deadline for all income tax returns is automatically extended to July 15, and no application
is necessary;
• A further filing extension is available by submitting
Form 4868 by the July 15 deadline; pushes deadline to October 15;
• Businesses can use Form 7004 to get more time
to file beyond the July 15 deadline;
• The tax payment deadline is automatically extend-

ed to July 15; no application is necessary and no cap
on the amount of tax owed applies;
• A further extension is available by submitting Form
1127 by the July 15 deadline, but Notices 2020-18
and 2020-23 are silent on this extension;
• Interest and penalties are automatically waived
through July 15;
• Penalties for failure to file and failure to pay are
waived at least through October 15 if Form 4868 is
timely filed, and if the IRS grants additional time to
pay per a timely filed Form 1127;
• Interest (but not penalties) applies to taxes not paid
by July 15, even if additional time is granted per
Form 1127;
• You lose the option for the additional filing and payment options if you don’t file Form 4868 (or Form
7004 for businesses), or Form 1127 on or before
July 15; and
• The payment extension applies to estimated payments due by self-employed persons.
Note that Notice 2020-18 covers only federal income
tax return filings and tax payments, including self-employment tax payments and estimated payments owed
by self-employed persons up to July 15. Notice 202023 covers corporation, partnership and other returns
per the above list.

Economic Injury Disaster Loans
$10,000 Credit is Available

S

ection 1110 of the CARES Act provides small
business owners and non-profits affected by
COVID-19 with expanded and relaxed loan opportunities and procedures. What’s more, the law provides
the opportunity to obtain a grant of up to $10,000.
Let’s look at the details more carefully.

WHAT IS AN ECONOMIC INJURY
DISASTER LOAN (EIDL)?
12
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An Economic Injury Disaster Loan (EIDL) is a loan
program available through the Small Business Administration (SBA). Businesses that qualify for such a loan
are those with 500 or fewer employees, including nonprofits and Tribal businesses. Any person who operates
a business as a sole proprietorship, either with or without
employees, or as an independent contractor, also qualifies for an EIDL.
The loans are available to pay business financial
obligations and to cover operating expenses during

the “covered period.” The covered period is January
1, 2020 through December 31, 2020. The maximum
amount that can be borrowed under this program
is $2 million. The terms are 3.75% interest for businesses, 2.75% for non-profits, over thirty years. Loan
payments are deferred for the first year.

RELAXED SBA RESTRICTIONS
There are three important ways that the typical SBA borrowing rules are relaxed for EIDLs. They are listed below.
1. No personal guarantee of the loan, including
Advances on loans (discussed below), is required
if the EIDL is not more than $200,000. This rule applies to all applicants.
2. The requirement that you need to be in business for
the one-year period before the disaster is waived.
However, this waiver does not apply to any business
that was not in operation as of January 31, 2020.
3. The requirement that an applicant for an SBA loan
be unable to obtain credit elsewhere is waived. See:
CARES Act §1110(c)(1)-(3).

EMERGENCY GRANTS
Of the money appropriated for EIDLs, Congress
earmarked $10 billion in funds to go for grants, up
to $10,000 per business. See: CARES Act §1110(e)
(3). The grant portion is known as an “Advance.” The
grant money does not have to be paid back, even if the
EIDL is not approved. See: CARES Act, §1110(e)(5). The
grant is applied for using the same SBA loan application process through which the EIDL is applied for.
More details are available at the SBA’s website, here:
https://www.sba.gov/page/guidance-businessesemployers-plan-respond-coronavirus-disease-2019covid-19?utm_medium=email&utm_source=govdelivery
If you’re approved for the Advance, it is transferred
directly into the bank account you provide at the time
of submitting your application. The amount of the
Advance available to you is determined by the number
of your pre-disaster employees. This would be the
13
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number of employees you had as of January 31, 2020.
The Advance is limited to $1,000 per employee and is
capped at $10,000.
Before any Advance money is distributed under this
aspect of the program, the SBA will seek a written
verification from you under penalty of perjury stating
that you are in fact eligible for the money. See: CARES
Act §1110(e)(2).

HOW THE ADVANCE FUNDS MAY
BE USED
An Advance (whether or not a full EIDL is approved)
may be used for any allowable purpose for which a
general SBA loan may be used. That includes meeting
the general, day-to-day operating expenses of the business that otherwise could have been met but for the
COVID-19 disaster.
Per the terms of the statute, Advance money may
also be used to:
• Provide paid sick leave to employees unable to
work due to COVID–19;
• Maintain payroll to retain employees during
business disruptions or slowdowns;
• Meet increased costs to obtain materials unavailable from your original suppliers due to interrupted
supply chains;
• Make rent or mortgage payments; and
• Repay obligations that cannot be met due to
revenue losses. See: CARES Act, §1110(e)(4).

COORDINATION WITH PPP LOANS
If an Advance is granted under §1110 of CARES, and
you later receive a PPP loan, the forgivable portion of
the PPP loan is reduced by the amount of your Advance. See: CARES Act, §1110(e)(6).
As we know, PPP loans are fully forgivable if they are
used for one or more authorized purposes. So, for example, suppose you get a $5,000 Advance under the EIDL
program. You are later approved for a $15,000 PPP loan.
You use the PPP proceeds as required by statute and you

apply for forgiveness of
the loan. Just $10,000
of your loan will be forgiven because you also
received $5,000 as a
grant (not required to be
paid back) under EIDL.

COMPARISON
OF PPP AND EIDL
TERMS
The following chart
illustrates the difference
between PPP loans and
EIDL loans.

Paycheck Protection
Program

PURPOSE

TERMS
FORGIVABLE
MATURITY
FIRST
PAYMENT
DUE

Full EIDL Loan

Forgivable if used for
authorized purposes
(EIDL advance is not
forgivable if PPP loan
is also granted)

To meet financial obligations
and operating expenses that
could have been met had the
disaster not occurred (amount
of any EIDL advance is forgiven)

Up to $10 million
1% interest rate

Up to $2 million
3.75% for businesses
2.75% for non-profits

YES

NO – EIDL Loan
YES – EIDL Advance

2 years

30 years

Deferred 6 months

Deferred 1 year

Retirement Account Distributions
CARES Act Relaxes Certain Rules

T

he CARES Act contains several provisions offering relief to taxpayers with respect to retirement
accounts, including IRAs and 401(k)s. Let’s
discuss the key benefits in turn.

EXTENDED DEADLINE FOR MAKING
CONTRIBUTIONS
Generally, the deadline for making a deductible contribution to an IRA or 401(k) is April 15 of the following year.
Thus, contributions deductible for 2019 would have to
be made on or before April 15, 2020. However, the IRS
extended numerous filing and payment deadlines until
July 15, as explained in the March issue of PTT.
Under current procedures, the extended deadline of
July 15 applies to retirement plan contributions for 2019.
14
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Thus, you have until that date to make a tax deductible
contribution to your retirement plan for 2019. See: IRS
Notice 2020-18.

IRA AND 401(K) DISTRIBUTIONS
Ordinarily, the tax code imposes an excise tax of 10%
on the early withdrawal of funds from a tax-deferred
retirement plan. This is the so-called “early withdrawal”
penalty. It applies if you take a distribution before reaching the age of 59½. The penalty is added on top of the
ordinary income tax that arises from the withdrawal.
The CARES Act creates a new exception to the earlywithdrawal penalty.
Distributions made in 2020 on account of SARSCoV-2 or COVID-19 factors, referred to as “coronavirus-

related distributions” (defined below), are exempt from
the penalty. To qualify, you must fall into one of the
following categories:
• You are diagnosed either with the coronavirus
disease or with having the virus that causes the
disease pursuant to a CDC-approved test;
• Your spouse or other dependent is diagnosed with
the disease or the virus. A “dependent” includes not
only children but other family members who would
qualify to be claimed as dependents under code
§151 and §152;
• You experienced adverse financial consequences
due to the current medical crisis because of–
• Being quarantined, furloughed, laid off, or
having your “work hours reduced;”
• Being unable to work due to lack of childcare;
• Closing or reducing hours of a business
owned or operated by you; or
• Other factors as determined by the Secretary of
the Treasury. See: CARES Act §2202(a)(4)(A)(ii).
The waiver of the penalty applies to IRA and 401(k)
plan withdrawals in 2020, up to $100,000.
It also is noteworthy that code §71(t)(2) already provides
a number of other statutory exemptions that eliminate
the 10% penalty in certain cases. Specific to this discussion, §72(t)(2)(B) provides an exception in cases where
you take distributions to pay medical expenses. And,
§72(t)(2)(D) allows an exception when distributions are
taken during a period of unemployment and the money is
used to pay medical insurance premiums. For purposes
of this rule, self-employed people can qualify to exclude
distributions used to pay medical insurance premiums.

INCOME-AVERAGING RETIREMENT PLAN
DISTRIBUTIONS
Ordinarily, when one takes a retirement plan distribution, the proceeds are fully taxed as ordinary income
in the year received, whether or not the 10% early-withdrawal penalty applies. An exception applies to certain
distributions from a Roth IRA (not discussed here).
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Under §2202(a) of the CARES Act, you may elect to
“income-average” your distribution from a retirement plan
if the distribution qualifies as a coronavirus-virus related
distribution as explained above. If you make this election,
you may spread the income over the years 2020, 2021 and
2022. As such, the tax consequences of the distribution
are disbursed over three years. For example, if you take
$50,000 and elect to average the income, you would claim
$16,670 as income in each of three years between 2020,
2021 and 2022. That removes some of the sting from taking the money, especially considering that you will also not
have to pay the 10% penalty on the distribution.
The election to spread the income over time must be
analyzed on a case-by-case basis. For example, if you
take a relatively small amount of money, say $20,000,
and things are all back to “normal” by say, mid-2020,
it might not be wise to push some of the income into
2021 and 2022. Rather, it might be wise to claim all the
income in 2020, the year in which your income is likely
to be lower than in future years. This is a decision to
make in conjunction with a tax pro.
It is also important to note that CARES provides that
distributions from a 401(k) plan are not subject to the
otherwise required income tax withholding. Take
caution with this rule, however. On the one hand, it’s a
good thing that you’ll get all your money when you take
a distribution. On the other hand, these distributions
are not tax-free. They are penalty-free only and the tax
can be spread over three years. But even if you elect to
income-average, one-third of the distribution is treated
as taxable income in 2020. If you don’t have the money
to pay the tax come April 15, 2021, you will have an IRS
collection problem that must be mitigated.

REPAYMENT OF RETIREMENT PLAN
DISTRIBUTIONS
Under law existing prior to the CARES Act, a person
could take a distribution from an IRA or 410(k) and,
within 60 days of taking the money, repay it to his
plan. In that case, the distribution and full repayment is

considered a “rollover.” As such the distribution is not
taxed provided it is repaid in full.
Under §2202(a)(3) of the CARES Act, this rollover opportunity is greatly expanded. Under the new law, you
now have three full years, beginning on the day after
the date on which you take the distribution, in which to
pay it back. It can be paid back at any time during the
three-year period, by making one or more payments to
your plan during that time. As long as you repay the full
amount, the distribution is not taxed. Moreover, as long
as you do not repay more than the amount originally
taken, the payments are not considered excess contributions, subject to additional taxes.
To qualify, the distribution must be considered a
“coronavirus-related” distribution under the definition and rules I explained above. Moreover, you must
“certify” to your plan administrator that you qualify for
a “coronavirus-related distribution” as defined above.
See: CARES Act §2202(a)(4)(B).
The structure of these rules raises a potentially tricky
planning issue. For example, suppose you take $50,000
from your plan in 2020. You pay none of the money
back during 2020, but you make an election to spread
the income over three years, per the provision discussed
above. In that case, you have to report $16,670 as
income in 2020 and pay the tax on that money.
Now, let’s say that in 2021 you are able to begin
repaying the $50,000 to your plan. You ultimately repay
the money within the three-year time period I just
explained. Because you repaid the full amount, the distribution is no longer considered taxable. In that case,
you must file an amended return for 2020 to remove
the income reported from the distribution. That would
get you a refund of the tax paid in 2020 to the extent
attributed to the income from the distribution.
Note that you have three years from the date a return
is filed in which to amend it. Also note that you have
three years from the date a distribution is taken in
which to repay it. So for timing purposes, the date for
filing an amended return lags behind the deadline for
repaying the plan distribution. Let me illustrate this.
16
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Plan distribution date:
Repayment deadline:
2020 return filing date:

July 1, 2020
June 30, 2023
April 15, 2021
(October 15 if extended)

Repayment date
(example):

June 2022

Amended return
filing deadlines

2020: April 15
(October 15) 2024
2021: April 15
(October 15) 2025

In either case, you have sufficient time to amend the
affected returns and get a refund of any taxes paid that
are attributable to the retirement plan distribution.

RELAXED RULES FOR BORROWING
FROM YOUR PLAN
Under rules in effect prior to the CARES Act, you could
borrow from your retirement up to $50,000, or 50% of
the vested value of the plan, which ever was less. The
loan was not considered a distribution, and thus not
taxed. The loan had to be paid back within five years
(unless it qualified as a home loan under certain rules). If
more than the limit was taken as a loan, or the loan was
not paid back within five years, the amount of the excess over the limit, or the amount not paid back in time,
was considered a distribution. It was taxed as such.
The CARES Act increases these limits to allow nontaxable plan loans up to the lesser of $100,000 or
100% of a participant’s vested plan benefits. To qualify,
you must fall under the rules constituting a “coronavirus-related distribution,” as defined above. See: CARES
Act §2202(b)(1).
As stated, plan loans are generally required to be paid
back over five years (unless the loan was used to buy a
principal residence). The CARES Act provides flexibility with respect to loans that are in effect at the time
the CARES Act went into effect (April 2, 2020). Under
CARES Act §2202(b)(2), if a person qualifies to receive

a “coronavirus-related distribution” (as defined above),
and that person has a loan already in place as of April
2, 2020, the law provides a one-year delay of any loan
payments due between April 2 and the end of 2020.
All subsequent repayments due with respect to any
such loan in effect as of April 2 are likewise adjusted
to reflect the delay in the payment due date mentioned
above. See: CARES Act §2202(b)(2).

REQUIRED MINIMUM
DISTRIBUTIONS WAIVED
The law generally requires that, once a person reaches
the age of 72, he is required to take minimum distributions (RMD) from his retirement plan, based on various
factors. Section 2203 of the CARES Act waives the
requirement that RMDs be made from IRAs and other
qualified employer retirement plans in 2020. However,
RMDs already taken in 2020 are not eligible for tax-free
rollover treatment.

“Dan Pilla probably knows more about the IRS than the commissioner of the IRS.
His work is the ﬁnal word on IRS issues.” — Associated Press

Dan Pilla’s

The Complete Guide
to Organizing and
Operating Your Small
Business
Featuring How-to Information
You Can’t Get Anywhere Else

Daniel J. Pilla
Foreward by Dr. Ronald R. Mueller, MBA, Ph.D.

Employment Tax
Payment Relief
Payment Relief Provided
Under CARES

S

ection 2302 of the CARES Act provides some
potential relief to employers on account of
employment tax liabilities arising from the
payment of wages to employees. The total employment
tax obligation of employers involves both trust fund and
non-trust fund tax payments. The trust fund payments
are the amounts withheld from employees on account
of their own income, social security, and Medicare
taxes. These amounts must be periodically deposited by
employers per the applicable deposit schedule based on
the dollar amount of the payroll.

Introducing, Dan Pilla’s
Small Business Tax Guide

NOW AVAILABLE
FOR IMMEDIATE
DELIVERY

More than half a million new businesses are started every year by creative, energetic people looking
to capitalize on their ideas and ingenuity. Unfortunately, only about 3 out of 10 last more than two years,
and only about 50% those make it five years.
A key reason small businesses fail is because of IRS problems. The tax code heaps a mountain of reporting,
payment and compliance obligations on small businesses that most business owners don’t know anything
about. In fact, the Government Accountability Office once counted more than 200 distinct obligations
placed on the shoulders of businesses. Can you name all 200? Can you name even 20?

If not, YOU NEED THIS BOOK. And since the tax code was changed more than
5,900 times just since 2001, you need this book now more than ever.

It’s not enough to be the creative genius behind your company. You also have to keep your company out of trouble with the IRS. Don’t get
clobbered for violating tax rules you never knew existed. If you currently operate or intend to operate your own small business, you need this
important new book right now.

Available for Immediate Delivery

$39.95 plus P&H
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“I guarantee you that what you learn in this book is not taught
in even the best business schools in the country.” – Dan Pilla

Non-trust taxes are the matching social security taxes
and the unemployment taxes that are the liability of the
employer for paying wages in the first place. See: Code
§3111 and §3221. See also, my new book, Dan Pilla’s
Small Business Tax Guide, chapter 6, for details on this.
The CARES Act provides a penalty-free extension of
time to pay the employer’s non-trust employment tax liability due on wages paid to employees. Please note this
important caveat: the extension does NOT apply to the
trust fund portion—the the taxes withheld from employees. These taxes must be deposited in full and on time.
Payment of the non-trust taxes due on one’s payroll
throughout the remainder of 2020 may be deferred.
If one elects to defer payment of the non-trust taxes,
they become payable under the following schedule:
• 50% of the amount deferred must be paid by
December 31, 2021, and
• The remaining 50% must be paid by December
31, 2022.

No penalties apply to the amounts deferred under this
section. While it is not crystal clear under the language
of the statute, it appears that interest does not apply to
the deferred amount. I conclude this from the statement
in Act §2302(a)(2), which reads in part, “an employer
shall be treated as having timely made all deposits” if
the payments are made in accordance with the above
schedule. If the payments are treated as “having been
timely made,” then interest cannot apply.
There is another important caveat in this provision.
Section 2302(a)(3) plainly provides that the relief offered here does not apply to any business that has a
Paycheck Protection Program (PPP) loan forgiven, as explained in the above article. So even though a PPP loan
cannot be used to pay non-trust employment taxes, that
liability must otherwise be paid under the pre-CARES
deposit schedule. Short of that, penalties and interest
will apply to any late payments.

The Employee Retention Credit
Refundable Credit On Employment Taxes

T

he Employee Retention Credit was added to the
law by §2301 of the CARES Act. It is intended to
provide further incentive for businesses to keep
employees on the payroll. Under §2301(b)(3) of CARES,
this is a refundable credit; meaning that if your employment tax liability for a given quarter drops below zero,
the difference is refundable to you. In this regard, the
credit operates much like the Earned Income Tax Credit.
The refundable credit is equal to 50% of wages paid
to employees. It is capped at $10,000 of total wages
paid for all quarters during the year.

BUSINESSES THAT QUALIFY
FOR THE CREDIT
Any “qualifying employer” is eligible if your business was
18
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financially impacted by COVID-19. The credit is available
to all employers, regardless of size, including tax-exempt
organizations. There are only two exceptions: State and
local governments and instrumentalities, and small
businesses that take PPP loans. You do not get a
double-benefit under this credit when you borrow the
money to pay employees’ wages under the PPP.
To constitute a “qualifying employer,” you must fall
into one of two categories:
1. Your business is fully or partially suspended by
a government “stay-at-home” or similar order
issued by the federal or state government due
to COVID-19 during the calendar quarter, or
2. Your business gross receipts are less than 50%
of gross receipts during the comparable quarter
in 2019. Once gross receipts rise above 80% of a

comparable quarter in 2019, you no longer qualify
after the end of that quarter.
These amounts are calculated on a quarter-by-quarter
basis. See CARES Act §2301(c)(2)(B).

the credit is based on wages paid to all employees during
the current calendar quarter, whether they worked or not.
Thus, most employers will qualify for the credit even if all
of their employees continued to work.

CALCULATING THE CREDIT

HOW TO CLAIM THE CREDIT

The amount of the credit is 50% of wages paid, up to
$10,000 total. Wages paid after March 12, 2020, and
before January 1, 2021, are eligible for the credit. For
purposes of the credit, wages are not limited to cash
payments. Wages also include a portion of the cost of
employer provided health care.
Qualifying wages are based on the average number of a
business’s employees in 2019. If you had more than 100
employees on average in 2019, the credit is allowed only
for wages paid to employees who did not work during the
current calendar quarter for which the credit is claimed. In
this regard, the credit is designed to incentivize employers
to keep paying workers even if they don’t work.
If you had 100 or fewer employees on average in 2019,

You can get the immediate benefit of the credit by simply reducing your required periodic deposits of payroll
taxes. For example, if your current required payroll deposit
amount is $5,000 (including amounts withheld from
employees’ wages), and your allowable credit is $2,000,
you simply deposit the difference ($3,000) through your
usual deposit ritual. You will not owe a penalty for reducing the deposit amount based on the allowable credit.
You account for the difference when you file Form 941,
Employer’s Quarterly Federal Tax Return, for the quarter.
If your employment tax deposits are not sufficient to
cover the credit, you can receive an advance payment of
the credit from the IRS. Do this by submitting Form 7200,
Advance Payment of Employer Credits Due to COVID-19.

Employee Medical and
Sick Leave Credits

More COVID-19 Business Credits

T

he CARES Act was not the first COVID-19 relief bill
passed by Congress. On March 18, 2020, about
ten days prior to the CARES Act signing, President
Trump signed The Families First Coronavirus Response
Act (FFCRA). It too offers certain businesses with refundable tax credits that fully reimburse the cost of providing
paid sick and family leave wages to employees for leave
related to COVID-19.
Let’s examine the details of these credits.

SICK LEAVE WAGES AND QUALIFIED
FAMILY LEAVE WAGES
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The FFCRA requires employers to provide paid leave
through two separate provisions. The first is the Emergency Paid Sick Leave Act (EPSLA). It entitles workers
to up to 80 hours of paid sick time if they are unable to
work for reasons related to COVID-19. The second is
the Emergency Family and Medical Leave Expansion
Act (Expanded FMLA). It entitles employees to certain
paid family and medical leave. Businesses with fewer
than 50 employees are eligible for an exemption from
these rules where compliance will result in jeopardy to
the viability of the business as a going concern.
The FFCRA provides that employers subject to the
requirements of these laws are entitled to fully refund-

able tax credits equal to the benefits paid. The credits are
designed to cover the cost of the paid leave required to be
offered to employees who can’t work (as defined below).
The Department of Labor (DOL) administers the
EPSLA and the Expanded FMLA. It has posted FAQs
and relevant information about the paid leave requirements at its website. See the information here: dol.gov/
agencies/whd/pandemic/ffcra-questions
To be eligible for these credits, your business (or taxexempt organization) must have fewer than 500 employees. You must be required to provide paid sick leave
under the EPSLA and to provide paid family leave under
the Expanded FMLA. Such requirements are controlled
by Department of Labor rules, as noted above.
Under §§7002 and 7004 of the FFCRA, self-employed
persons are likewise entitled to equivalent credits based
on similar circumstances in which the self-employed
person is unable to work (as defined below). A selfemployed person is one who regularly carries on any
trade or business within the meaning of §1402 of the tax
code, and would be entitled to receive qualified sick leave
wages or qualified family leave wages under the FFCRA
if that person were an employee of a company subject
to the requirements of the FFCRA. Self-employed people
are allowed a tax credit to offset their federal self-employ
equivalent amount” or “qualified family leave equivalent
amount.” That is to say, the amount they would have
been entitled to if they worked for an employer required
to comply with the EPSLA and the Expanded FMLA.
The refundable tax credits apply to sick leave wages
and family leave wages paid for certain periods when an
employee is unable to work (as defined below), during
the period beginning April 1, 2020, and ending December 31, 2020. The same period is used to determine
credits available for self-employed individuals in the
same situation.
What constitutes being “unable to work”? For purposes
of the EPSLA, a person is “unable to work,” including
unable to work remotely, if the employee (or self-employed person):
1. Is under a federal, state, or local quarantine or
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isolation order related to COVID-19;
2. Has been advised by a health care provider to selfquarantine due to concerns related to COVID-19;
3. Is experiencing symptoms of COVID-19 and is
seeking a medical diagnosis;
4. Is caring for an individual who is subject to a
federal, state, or local quarantine or isolation
order related to COVID-19, or has been advised
by a health care provider to self-quarantine due
to concerns related to COVID-19;
5. Is caring for the child of such employee if the
child’s school or place has been closed, or the
child’s childcare provider is unavailable, due to
COVID–19 precautions;
6. Is experiencing any other substantially similar condition specified by the Department of Health and
Human Services.
An employee who is unable to work for reasons
described in paragraph (1), (2) or (3) is entitled to paid
sick leave for up to two weeks (up to 80 hours) at the employee’s regular pay rate, or the federal minimum wage, or
the state or local minimum wage (whichever is higher), up
to $511 per day and $5,110 total.
An employee who is unable to work for reasons described in paragraph (4), (5) or (6) above is entitled to paid
sick leave for up to two weeks (up to 80 hours) at twothirds the employee’s regular pay rate, or the federal minimum wage, or the state or local minimum wage (whichever is higher), up to $200 per day and $2,000 total.
The employer is entitled to a fully refundable tax credit
equal to the required paid sick leave. The credit also includes the employer’s share of the Medicare tax on those
wages, as well as the employer’s cost of maintaining
health insurance coverage for the employee during the
sick leave period. Moreover, the employer is not subject
to the employer’s matching portion of social security tax
imposed on those wages.
The Family Leave Refundable Credit. In addition to the
paid sick leave credit, under the Expanded FMLA, an
employee unable to work for reasons described in paragraph (5) above, is entitled to paid family and medical

leave. The required benefit is equal to two-thirds of the
employee’s regular pay, up to $200 per day and $10,000
total. Up to ten weeks of qualifying leave can be counted
towards the family leave credit.
The employer is entitled to a fully refundable tax credit
equal to the required wages for medical leave. This credit
also includes the employer’s share of Medicare tax imposed on those wages and its cost of maintaining health
insurance coverage for the employee during his absence.
Likewise, the employer is not subject to the employer’s
matching social security tax imposed on those wages.
The credits are available for payment during the period
beginning April 1, 2020, and ending December 31, 2020.
Payment of the credits. The credit is allowed against the
taxes imposed on employers by §3111(a) and §3221(a)

of the tax code. If the amount of the credit exceeds
these taxes, the excess is treated as an overpayment
and is refunded to the employer, per code §6402(a) or
§6413(a). Employers paying these benefits are able to
retain (rather than depositing with the IRS) all employment taxes (including taxes withheld from employees)
equal to the wages paid under these programs, plus
the health plan expenses and the employer’s share of
Medicare tax, imposed on those wages. Forms 941,
Employer’s Quarterly Federal Tax Return, and Form 7200,
Advance of Employer Credits Due To COVID-19, are used
to claim the credits. If your employment tax deposits
are not sufficient to cover the credit, you can receive an
advance payment of the credit from the IRS.

Disaster Benefits For Employees
How Pre-CARES Law Helps

A

s employers struggle to find ways to help
their employees, code §139 is a hidden gem.
It allows employers to make “disaster relief”
payments to employees. The payments are nontaxable to the employee and fully deductible to the
employer. The payments can be for any reasonable
and necessary expenses resulting from the disaster,
as explained below.
Section 139 was added to the code following the
September 11 terror attacks. Once it kicks in, it
trumps (so to speak) the general rule of code §61,
which provides that all payments as compensation for services are taxable income to the recipient. Section 139 allows employers to provide direct
financial assistance to employees victimized by a
disaster without facing a tax liability on the payments. This is the only statutory provision that
excludes from income disaster payments under
the right circumstances.
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WHAT IS A “QUALIFIED DISASTER”?
We generally think of a disaster as an event associated with fire, flood, hurricane, etc., or some other
natural cause, or, as in the case of the 9-11 events,
as the result of terrorist attacks. And such events
are certainly covered by §139. See: code §139(c).
However, §139(c) is much broader. Section 139(c)(3)
provides that such events include “any other event,
which is determined by the Secretary [of Treasury] to
be of a catastrophic nature.”
The application of §139 was triggered on March
13, 2020, when President Trump declared a national
emergency under the Robert T. Stafford Disaster Relief and Emergency Assistance Act. The entire United
States, including its territories, are disaster areas per
this declaration.
Section 139(a) states that, “gross income shall not
include any amount received by an individual as a
qualified disaster relief payment.” As a result, employ-

ers can provide financial assistance to employees
affected by COVID-19, as explained below.

WHAT IS A QUALIFIED DISASTER
RELIEF PAYMENT?
Payments excludable from income under §139 as are
payments made:
1. To reimburse or pay reasonable and necessary
personal, family, living, or funeral expenses incurred
as a result of a disaster,
2. To reimburse or pay reasonable and necessary
expenses incurred for the repair or rehabilitation of
a personal residence, or repair or replacement of its
contents, to the extent attributable to a disaster,
3. By a person engaged in the furnishing or sale of
transportation as a common carrier by reason of
the death or personal injuries incurred as a result
of a disaster, or
4. If such amount is paid by a federal, state, or local
government, or government agency, in connection
with a disaster in order to promote the general
welfare. See: §139(b)(1)-(4).
As you can see, this is a very broad spectrum of payments that is excluded from income. The proviso is that
such expenses may not be subject to reimbursement by
insurance or through some other means.

WHAT KIND OF EXPENSES CAN
BE REIMBURSED?
There is a wide range of expenses associated with COVID-19 that can be reimbursed. These might include:
• Medical expenses including co-pays, deductibles,
medications, vitamins, and supplements, etc.,
• Increased expenses associated with being quarantined at home, which might include increased utility
bills and home office expenses,
• Expenses associated with setting up and maintaining a home office, such as enhanced internet connections, computer equipment, office supplies, etc.
(even if these expenses do not otherwise satisfy
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•
•
•

•

the home office deduction requirements) (see Dan
Pilla’s Small Business Tax Guide for more on the
home office deduction),
Nonperishable food supplies,
Childcare expenses due to COVID-19 factors,
Expenses to address mental health well-being and
stability, and physical well-being related to social
distancing, including home fitness programs, and
Alternative transportation to replace public
transportation.

NO EMPLOYMENT TAX LIABILITY
In addition to such payments not constituting income
to the recipient, the payment of such expenses is not
subject to the employer’s share of employment taxes
for matching social security or Medicare. See: §139(d).
Moreover, such payments are not subject to information reporting on either Forms W-2 or Forms 1099.
Section 139 imposes no cap on the amount that can
be paid or deducted by the employer. An employer can
provide these benefits in “any amount” as long as they
are “reasonable and necessary” in light of the COVID-19
situation. See: §139(b). All payments are fully deductible.

EXPENSES THAT CANNOT
BE REIMBURSED
There are three categories of expenses that cannot be
reimbursed tax free. They are payments:
• For expenses that are not reasonable and necessary,
• That constitute specific income replacement, such
as lost wages or business income, or unemployment benefits, and
• Which are reimbursed or reimbursable by insurance
or otherwise.

NO SUBSTANTIATION REQUIREMENT
Section 139 imposes no duty on employees to substantiate their actual expenses in order to exclude the benefits
under this provision. However, as stated, the expenses
must be “reasonable and necessary.” The IRS may

certainly question, whether in an individual audit or an
employment tax audit, whether payments were reasonable. As with just about everything else in the tax code,
this language puts the burden of proof on the individual or
the employer paying the expenses (depending upon who
may be audited) to prove that the exclusion applies.

NO “DOUBLE BENEFITS”
While the payments by the employer are fully deductible,
§139(h) denies “double benefits.” That is to say, if the
code provides benefits with respect to payments under
any other section, the employer cannot take advantage
of that provision together with §139 relief. Thus, for
example, in the case of PPP loans, I suspect the IRS will
not allow the §139 exclusion to apply to PPP funds used
to pay employees.

BURDEN OF PROOF
I discussed burden of proof issues earlier. While no
specific documentation is required under the law to set

up or operate a disaster reimbursement plan, it would
be a good idea for employers to have at least some kind
of written outline of how they intend to operate such
a program. The plan should include a description of
what costs will be reimbursed and set up an application
process of some kind. The application should include a
statement from the employee that the funds are necessary to deal with their disaster costs, in this case, COVID-19 issues, and declares that such expenses are not
reimbursable by insurance. Always keep in mind that the
burden of proof is on the taxpayer in issues like this.

CONCLUSION
Section 139 is very broad in its application and seems
quite easy to administer from the standpoint of the
employer. Moreover, it carries incredibly favorable
income and employment tax treatment. Under the
circumstances of the COVID-19 nationwide disaster
declaration, employers should consider taking advantage of this tool to help their employees.
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